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Portal to Portal Pay 


AN ANALYSIS OF THE COURT DECISIONS IN THE MT. CLEMENS 
POTTERY COMPANY CASE 


By Wriisur La Rog, Jr.* 


There is a great similarity between the effect of the atomic bomb 
and the effect of the decision of Judge Frank A. Picard in a little case 
destined to become famous, known as Mt. Clemens Pottery Company 
ease. Anderson, et al, vs. Mt. Clemens Pottery Company, et al, 60 F. 
Supp. 146, decided June 30, 1943. Whether the atomic bomb or the 
Picard opinion will cause the greater amount of monetary damage to 
industry is at least a debatable question. At any rate, Mt. Clemens, 
Michigan, never heard of before, is now on the map in a big way. 

The story is a very simple one. The plant at Mt. Clemens, Michigan, 
is a subsidiary of the S. S. Kresge Company, and specializes in the 
making of pottery. The company employs about 1200 men. Immediately 
adjacent to the employees’ entrance are cloak and rest rooms where 
employees may change to their working clothes and place their street 
clothes in lockers. If work begins at 7:00 a. m. the employees are ex- 
pected to punch the clock during a 14 minute period beginning at 6 :46 
a.m. After punching the clock they walk to their places of work and, 
before the official hour of 7:00 a. m. begins, they do such things as put- 
ting on aprons, taping or greasing their arms, preparing equipment for 
productive work, turning on switches for lights and machinery, opening 
windows and sharpening tools. Working time is calculated on the basis 
of the time cards punched by the clocks. The employees are paid be- 
ginning with the even quarter hour after they punch in to the quarter 
hour immediately preceding the time they punch out. Thus an employee 
who punches in at 6:46 a. m. and punches out at 12:14 p. m., and who 
punches in again at 12:46 and out at 4:14 is credited with having 
worked only the eight hours between 7:00 a. m. and 12:00 noon, and be- 
tween 1:00 p. m. and 4:00 p. m., a total of 56 minutes less than the time 
actually recorded by the time clocks. 

The principal question in issue was whether the employees had been 
denied pay for any part of the time they were required to be on the job. 
The word require is important, because this case does not hold, contrary 
to the common impression, that employees are entitled to compensation 
for waiting time or for time consumed in getting to the place where 
their required work begins. The Mt. Clemens case holds that the men 
were not paid for part of the time they were necessarily required to be 
at work. The test in other like cases will be in part whether the time 
involved in the dispute was time necessarily required by the employer. 

Employees in a given plant are required, we will say, to be at work 
at 7:00 a. m. They customarily arrive about 15 or 20 minutes ahead 


_ 


., *Mr. La Roe is a member of the District of Columbia Bar and a former Pres- 
ident of the Association of Interstate Commerce Commission Practitioners. 
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of time but the gates are not opened until 7 :00 a. m. and they waste time 
waiting around for the gates to open. They are not entitled to compen- 
sation for that waiting time because they were not necessarily required 
to wait. At 7:00 a. m. they enter the plant and spend) 15 or 20 minutes, 
after punching the clock, getting their tools ready, cleaning the benches, 
wiping off the machines, sharpening tools, ete., and they actually start 
the major work of the day at 7:20. The employer enters on his books 
that they started work at 7:20 and pays them accordingly. This js 
wrong, because they were necessarily required to be on the job at 7:00 
a. m. and the time spent between 7:00 a. m. and 7:20 a. m. was not op- 
tional but was required by the employer. The employees are, therefore, 
entitled to compensation from 7 :00 a. m. 

Judge Picard referred the Mt. Clemens case to a master for a re- 
port. He decided in favor of the company, holding that the men were 
not entitled to the compensation claimed because it was contrary to 
custom to pay men for time spent in sharpening tools, changing clothes 
and otherwise getting ready for work. This finding was reversed both 
by Judge Picard and by the United States Supreme Court, which held 
that the custom of the industry cannot deprive men of compensation 
under the statute for work necessarily required by the employer. 

The master also reported that the claims should be dismissed since 
no clear proof had been adduced as to the exact time spent in the afore- 
said preliminaries. Both the Federal Court and the Supreme Court 
felt, however, that if the men were entitled to compensation for the time 
spent in the required preliminaries, then an approximation must be made 
of the time so spent and it is not fatal to the case of the employees that 
they could not make an exact mathematical showing. It is incumbent 
upon the employer to keep accurate records and there is a burden on him 
to show from his books the total amount of time actually worked, includ- 
ing the required preliminaries. 

The master also held that the men were not entitled to compensa- 
tion for ‘‘waiting time.’’ This finding was sustained for the reasons 
above stated. 

The court made it clear that just a few seconds or a few minutes 
spent even in required preliminaries cannot be made the basis of a suit. 
The time involved must be substantial. The workers alleged that the 
company ‘‘required them to report for work at 14 minutes previous 
to the hour for starting; also that they had to work 14 minutes beyond 
the noon hour without pay; also for 14 minutes before the official time 
for starting work after lunch; also 14 minutes after the closing hour, a 
total of 56 minutes worked without compensation. Judge Picard said 
on this point: ‘‘If the claim of plaintiff’s is true, some would be working 
almost five hours additional every week, which would have brought many 
of them into the over time bracket.’’ 

It is important to understand the emphasis which Judge Picard 
laid on the intention of the employer to circumvent the Wages and Hours 
Act. It is clear from a careful reading of the decision that he would 
have not decided the case in favor of the employees unless he had been 
convineed that there was real chiseling by the employer. Indeed the 
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court laid emphasis on the fact that the foremen told the employees that 
they would have to be at work before the official reporting time. Judge 
Picard says: 

‘*. , . the foremen told the employees when work would start in 
the morning and when to get there, and when they told them work 
would start at 6:45 o’clock they likewise mentioned the hour 6:31, 
or if 7:00 a. m. was the designated starting time then 6:46 was also 
designated in some manner.’’ 


This is extremely important, for it should be possible in most other 
eases for the employer to show that there was no such deliberate chisel- 
ing. 

Again Judge Picard says: 


‘*With this picture before us we cannot help believe that there 


was a method in this formula beyond that expressed by defendant’s 
witnesses. ’’ 


Here, then, is the heart of the case. Judge Picard was convinced 
that 7:00 a. m. was only the nominal starting hour, and that the real 
starting hour was 6:46. The compensation of the workers should ob- 
viously begin with the real starting hour and not with some ‘‘phony”’ 
hour invented by the company for the purpose of taking unfair ad- 
vantage of the employees. It is not believed that in most cases such 
manifestly unfair advantage is taken, and a good lawyer should be able 
in a meritorious case to distinguish his case from the Mt. Clemens case 
in that regard. 

Judge Picard specifically held that it is not unreasonable to allow 
the company five minutes for punching the clock plus an additional two 
minutes to get from the clock to the place of work. Under the de min- 
imis rule employees will not be permitted to build a case on just a few 
seconds or a few minutes required for such preliminaries as changing 
clothes. The amount of time involved must be substantial. ‘‘Split-see- 
ond absurdities are not justified by the actualities of working conditions 
or by the policy of the Fair Labor Standards Act.’’ 

Judge Picard said: ‘‘We cannot hold with plaintiffs that they are 
entitled to pay right from the minute they punched the clock.’’ This 
may prove to be important because a great many cases will be presented 
on the basis of a very small amount of time employed in changing 
clothes, ete. 

As to the furnishing of tools by employees, the court frowned upon 
requiring such furnishing as a practice, but held in effect that it is not 
specifically prohibited by the Fair Labor Standards Act unless it brings 
the real wage below the statutory minimum. 

_ The Cireuit Court of Appeals for the Sixth Circuit reversed Judge 
Picard’s decision, stressing the point that under the Civil Procedure 
Rules a court is required to accept the findings of a master unless they 
are clearly erroneous, and the court did not feel in this case that the 
master’s findings could be so described. The higher court felt that 
Judge Picard had gone too far in substituting his own pet formula for 
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the findings of the master, and described Judge Picard’s decision as a 
‘‘judgment based upon surmise and conjecture.’’ Mt. Clemens Pottery 
Company v. Anderson, 149 F. 2d. 461. 

The United States Supreme Court, however, found Judge Picard’s 
reasoning more to its liking. Anderson v. Mt. Clemens Pottery Com- 
pany, October Term 1945, Law Ed. Advance Opinions, p. 1114. 

The Supreme Court lays so much emphasis on the duty of employers 
to keep proper records as to time of required work that employers must 
be most careful in that regard. A suit will not be dismissed merely 
because the employee cannot prove the exact amount of time for which 
he claims not to have been paid, where it appears that the employer’s 
records are inaccurate or inadequate. The employee makes a prima facie 
ease when he shows that he has performed work for which he was im- 
properly compensated and if the amount thereof cannot be proved from 
the employer’s books it will be approximated from the evidence. 

The Supreme Court agreed that the employees had failed to prove 
that they were engaged in work from the moment when they punched 
the time clocks to the moment when they punched out. The Supreme 
Court also called attention to the fact that there was no requirement 
that an employee check in at any particular time during the 14 minute 
interval between 6:46 a. m. and 7:00 a.m. The Court pointed out that 
it takes 8 minutes for all the employees to punch the clocks and ‘“‘it 
would be manifestly unfair to credit the first person with 8 minutes 
more working time than credited to the last person due to the fortuitous 
circumstance of his position in line.’’ 

The Supreme Court held, however, that the employees did prove 
that they were required to be on the premises for some time prior and 
subsequent to the scheduled working hours. The Court said: ‘‘Since the 
statutory workweek includes all time during which an employee is 
necessarily required to be on the employer’s premises, on duty or at a 
prescribed place, the time spent in these activities must be accorded 
appropriate compensation.’’ 

The Supreme Court held definitely that such activities as changing 
clothes, taping, or greasing arms, putting on finger cots, preparing the 
equipment for productive work, turning on switches for lights and ma- 
chinery, opening windows and assembling and sharpening tools are 
clearly work falling within the definition enunciated and applied by 
the Court in the Tennessee Coal case, 321 U. S. 590, and the Jewell 
Ridge case, 325 U. 8. 161. 

Justices Burton and Frankfurter dissented largely on the ground 
that the District Court had no right to reject the master’s findings of 
fact unless they were clearly erroneous. The dissenting Justices also felt 
that the amounts of time involved would not average as much as 5 to 
10 minutees per person per day and that the work involved was not 
productive. ‘‘The futility of requiring an employer to record these 
minutes and the unfairness of penalizing him, for failure to do a futile 
thing, by imposing arbitrary allowances for ‘overtime’ and liquidated 
damages is apparent.”’ 














JANUARY, 1947 279 





Already suits aggregating more than five billion dollars have been 
filed in the Federal courts against some of the larger corporations of this 
country. Consideration is being given to the enactment of legislation 
to give relief to employers if this is found possible under our Consti- 
tution. 

Government officials fear that the government may have to stand a 
good part of the total loss since the period 1938 to date involved in these 
claims included the war period during which many firms held cost-plus 
government contracts and many other firms were in the 90 per cent in- 
come tax bracket which might take a lower bracket if large payments to 
labor were required under the principles announced in the Mt. Clemens 
case. The government has intervened in the Mt. Clemens Pottery case 
inan attempt to get a modification or clarification of the decision. So 
the philosophy of this little case is being attacked both on the judicial 
front and on the legislative front. Not often has a small case in a little 
community risen to the importance of a tremendous national issue. 





I. C. C. Practitioners Association Submits Panel to 
President Truman—Name of Judge Richard F. 
Mitchell, Later Appointed, Was on Panel 


The Association of Interstate Commerce Commission Practitioners, 
through a Special Committee on Appointment of Interstate Commerce 
Commissioners, submitted to President Truman on December 31, 1946, 
a panel of names of persons believed to be qualified for the position of 
Commissioner with the thought that such action might be helpful to 
him in his consideration of a successor to the late Commissioner Claude 
R. Porter. 

The Committee was graciously received by the President who ap- 
peared to be much interested in the subject and to be impressed by the 
representations made as to the importance of having on the Commission 
men of high caliber qualified to deal with the complex and difficult ques- 
tions vitally affecting the national economy. The creation of the Special 
Committee was authorized by the Association at the last annual meet- 
ing and its members were appointed soon afterward. Wide publicity 
was given to the creation and purpose of this Committee through pub- 
lication in the Practitioners Journal and otherwise, and recommendations 
of persons to be included on the panel were invited. 

The Committee spent much time and took great pains to include 
on the panel a limited number of names for submission to the President. 
The task was a difficult one but was performed with a sense of the great 
responsibility entrusted to the Committee and with deep interest in the 
importance of continuing and insuring a strong, independent, and 
fair-minded Commission. 

The Special Committee is composed of prominent practitioners be- 
fore the Commission who are familiar with the tremendous volume and 
complexity of the Commission’s work and are aware of the importance 
of qualified men to perform this work. 

The Committee includes: Mr. Luther Walter, Chairman, who is 
First Vice-President of the Practitioners Association and is engaged in 
the general practice of law in Chicago; Mr. John E. Benton, formerly 
General Counsel and now Special Counsel for the National Association 
of Railroad and Utilities Commissioners; Mr. Wilbur La Roe, Jr., a 
former President of the Practitioners Association and a lawyer of the 
District of Columbia; Mr. J. Carter Fort, Vice-President and General 
Counsel of the Association of American Railroads; and Mr. Roland 
Rice, General Counsel of American Trucking Associations. This Com- 
mittee, except Mr. Walter who was unable to be present, and the Pres- 
ident of the Association, Mr. R. Granville Curry, called upon the Pres- 
ident. 

The Association, no doubt, will be interested in knowing that Hon- 
orable Richard F. Mitchell, whose name on January 8, was sent to the 
Senate as the nominee to succeed the late Commissioner Porter, was 
included among the names on the panel submitted by the Association to 
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the President. Judge Mitchell was formerly Chief Justice of the Su- 
preme Court of Iowa, lives at Fort Dodge, Iowa, is forty-seven years 
old, and is a Democrat. He has served as an arbitrator in a number 
of important wage cases involving transportation agencies. 

Commissioner Carroll Miller, as expected, was nominated by the 
President to serve another term as Commissioner at the same time J udge 
Mitchell’s name was presented to the Senate. 





Water Carriers and Intercarrier Competition* 


By Rosert N. BuRCHMORE 


Last March the Maritime Commission filed a petition, docketed as 
Ex Parte 164, in which they asked the Commission to undertake a sweep- 
ing investigation of all the water competitive rates and practices of the 
nation’s railroads. It is imperative, they said, that the railroads be 
compelled to increase their water depressed rates in order to make it 
possible for private operators of coastal and intercoastal common carriers 
to resume the services which the war interrupted. The government is 
now running those lines and heavy losses are resulting because the low 
rail rates hold the water carriers to a level of charges that will not cover 
their increased wage and operating costs. 

Steamship interests, port authorities, the War and Navy Depart- 
ments, and inland waterway carriers lined up in support of this petition. 
The railroads opposed it vigorously. Shippers, of course, were divided 
as their interests conflicted, and organizations representing the shipping 
public were generally lukewarm. It is the shipper who will pay the bill, 
and he is naturally skeptical of any interference with the competitive 
forces that help to keep rates down and the various carriers on their 
toes. 

The Commission had its doubts as to the feasibility of such proceed- 
ing, and as to the extent of its authority to deal with the situation in 
such a way as to give the water carriers any such relief as they wanted. 
So it asked, first, for a particularization as to just what railroad rates 
were under fire, and, second, it invited briefs and oral argument from 
intercoastal parties with suggestions as to how to proceed. All this took 
place last summer, and a few weeks ago the Commission announced that 
it had decided to investigate both the rail and water rates on the com- 
petitive traffic. The investigations will separately deal with Atlantic 
Coastal, Intercoastal and Pacific coastal, and the way is left open for 
investigation of such water competitive rail rates as may affect the in- 
terests of the inland waterways carriers. 

To say that the Commission has set itself a task is to put it mildly. 

If this investigation is to be effective, if it is to go to the root of the 
trouble and find a solution that will be fair to all the parties and at 
the same time beneficial to the public, the Commission will have to settle 
one of the oldest and most unsettled questions of commerce law: How 
far can a carrier lawfully cut its rates, and what other competitive prac- 
tices can it indulge, in an effort to secure traffic in competition with 
another carrier, or type of carrier? And the answer to that question 
lies in the interpretation and application of a law that seeks at the same 
time to preserve competitive rivalry and yet to avoid its undesirable 
consequences. I want to say more about that a little later, but first let 


*An address ee at the meeting of Chicago Chapter of the Practitioners 
Association, January 3, 
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us take a brief look at the history of water transportation and at the 
competitive struggles that have taken place among water carriers, as 
well as between water carriers and the railroads. 

The ancient history of American transportation is a familiar story. 
Water transport is the oldest of the present day utilities; in the eight- 
eenth century, and the early nineteenth century the canal and the 
turnpike were the nation’s slim arteries of commerce, and almost the 
only heavy traffic was by ocean vessel. How inadequate, by themselves, 
were these primitive carriers, to lead the opening of frontiers and de- 
velopment of the modern interstate commerce that we now have. 

Modern transportation history really began with the first, falter- 
ing steps of the railroads in the 1820’s. Modern American history is 
railroad history. 

Water transportation continued during this time, and throughout 
the nineteenth century our rivers were busy waterways and our ocean 
carriers flourished in the domestic trades. But water transportation was 
confined to the oceans and navigable waterways and a few canals, and 
therefore served but limited territories. Moreover it was interminably 
slow. 

The railroads were the great new highways over which raw ma- 
terials and products of industry could move cheaply and quickly, and 
as the railroads grew and extended across the country, the country grew 
with them and centers of population and of commerce shifted, until the 
final linking of the two coasts by the first transcontinental route. 

The growth of the railroads was rapid. Compared to the slow tempo 
of history, they literaily high balled across the continent. They had 
outside help in doing it. Land grants, favorable legislation, public sup- 
port were instituted. And by the turn of the twentieth century, we 
had what no other country has ever enjoyed, a truly complete system 
of transportation by rail, adequate to most of the needs of a burgeoning 
economy. 

The system, however, was virtually a monopoly. Air and motor car- 
riers were as yet unheard of, and the water carrier had been far out- 
stripped in size and importance. So, for a time, the railroads were 
practically our entire transportation system, and they became, for all 
time, the standard of common carriage, by which the rates of new forms 
are often measured and with which the value of other services is cus- 
tomarily compared. Interearrier competition up to the time of World 
War I was scarcely known. So far as any competition existed between 
the railroads and domestic water carriers, the resulting struggle was 
hardly a contest; it was a slaughter. By World War I the water carrier 
had been so smothered by rail superiority that services on the canals and 
inland waterways had reached the vanishing point and Congress found 
it necessary to include in the Federal Railroad Control Act provision for 
@ fund to enable the government to purchase and operate boats and 
barges on these inland and coastwise waterways. After termination of 
Federal control the Transportation Act of 1920 included the famous 
section 500 and the policy to encourage and develop water transporta- 
tion. The country had found that water transportation was necessary 
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and desirable even with the finest railroad system in the world. That 
policy is an outstanding fact today, reiterated in the Inland Waterways 
Act of 1924 and in the Transportation Act of 1940. It is one of the rules 
of the game that railroad lawyers, motor and water lawyers must all face 
and accept. 

If competition between different modes of carriage was relatively 
unimportant before 1916, competition among railroads was not. Part of 
the well known history of the mushrooming of rail transportation be- 
tween 1830 and 1887 is the high finance and unbridled competition that 
went with it. In those days anything went, and rebates, secret rates, 
discrimination and preference were standard practice. 

The original Act to Regulate Commerce was enacted to control these 
practices, which were fundamentally competitive, although the compe- 
tition was among railroads. That act, as subsequently strengthened by 
Hepburn and Elkins Acts, effectively set the inter-railroad competitive 
struggle in order. 

The railroads were not by any means unique in their internecine 
difficulties. The Shipping Act of 1916 had its origin in very similar 
circumstances of ruinous competition among coastwise operators, and 
the Intercoastal Shipping Act of 1933 included the intercoastal lines in 
the regulatory restraints on behavior. It took not only the Motor 
Carrier Act of 1935, but a series of sweeping minimum rate orders as 
well, to save the highway carriers from themselves. 

However, until comparatively recent times the competitive abuses 
that were recognized and dealt with were, for the most part the rela- 
tively simple troubles of similar transport agencies competing for the 
same type of traffic without any inherent advantage or disadvantage and 
where all shared a common history and enjoyed, or suffered, equal gov- 
ernmental concern or restraint. 

Today the erstwhile monopoly of the railroads no longer exists. 

In the thirty years since World War I, the water carrier has re- 
turned, especially on the inland waterways; the motor carrier has been 
born and grown to important stature, and the infant air carrier is show- 
ing ambitious plans for the future. If private carriage is taken into 
the account the change in status of the railroads is marked. By 1929 
they provided only a little over 16% of the total passenger miles and 
slightly less than 58% of the total freight ton miles carried by rail, 
water, air and public and private motor vehicle. 

Out of all this long history of successive development, youthful bois- 
terousness, and finally the adult education and responsibility of each 
type of carrier agency, there has come about a new system of transport 
in this country, in which the shipper now enjoys not only the finest 
rail network in the world, but a choice of various kinds of carriage or 
eombinations of different types. That, it seems to me, is a happy cir- 
cumstance, and one that each carrier type must accept as desirable in the 
public interest. But the mere acceptance of other forms does not, in it- 
self, assure harmonious relations with them. The problem of what lim- 
its there should be to competition between different types of transpor- 
tation is even more compelling and complex than the intra carrier 
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struggles of the eighty’s. The intercarrier competition which has come 
about is possibly the most vital and far reaching problem confronting 
transportation today. 

For many years the problem was not recognized. It was not touched 
in the Transportation Act of 1920, nor even to any extent in the Motor 
Carrier Act of 1935. 

Many railroad managers seemed unaware of the significance of the 
trend to their own industry and throughout the twenties we saw con- 
tinued borrowing on an already debt laden capital structure, with the 
result that many were hopelessly weakened and unable to sustain the 
lean times of the thirties. The result was a series of palliatives and half 
measures, including some Presidential acts of doubtful fairness that 
aided the railroads at the expense of competing agencies. Despite such 
measures, before 1940, the Congress found itself face to face with a full 
blown crisis and the Act passed in that year was in very large part an 
attempt to meet that situation. 

The Transportation Act of 1940 brought water carriers under reg- 
ulation, amended certain sections of the Act, and enacted the National 
Transportation Policy. It says here: 


NATIONAL TRANSPORTATION POLICY 


(Added September 18, 1940.) (U. 8. Code, title 49, 899. notes 
preceding secs. 1, 301, 901, and 1001.) It is hereby declared to be 
the national transportation policy of the Congress to provide for 
fair and impartial regulation of all modes of transportation subject 
to the provisions of this Act, so administered as to recognize and 
preserve the inherent advantages of each; to promote safe, adequate, 
economical, and efficient service and foster sound economic condi- 
tions in transportation and among the several carriers; to encourage 
the establishment and maintenance of reasonable charges for trans- 
portation services, without unjust discriminations, undue preferen- 
ces or advantages, or unfair or destructive competitive practices; to 
cooperate with the several States and the duly authorized officials 
thereof; and to encourage fair wages and equitable working condi- 
tions; all to the end of developing, coordinating, and preserving a 
national transportation system by water, highway, and rail, as 
well as other means, adequate to meet the needs of the commerce 
of the United States, of the Postal Service, and of the national de- 
fense. All of the provisions of this Act shall be administered and 
enforced with a view to carrying out the above declaration policy. 
When that Policy is read carefully, and studied in the light of the 

history we have outlined today, it is full of meaning. It means, first 
of all, that the nation recognizes, wants and needs all forms of carriage 
and it puts an end to any lingering concept of the nation’s traffic being 
the rightful business of any one type of carrier. All types are desired 
to prosper and grow in full vigour. Secondly, it means that all the 
sections of the act that seek to preserve competition and: rivalry among 
carriers still are intended to have that effect, but that such competition 
must be held within bounds and never permitted to take unfair advant- 
age or go to destructive limits. 
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Individual views among lawyers and practitioners as to the effect 
of this policy vary greatly. Some are frankly contemptuous and con- 
sider it a pious preamble, and mere prayer for peace and well being that 
carries no real force. Many accept the policy as a sound statement of 
aims but making no real change in the various provisions and rules con- 
tained in the Act. A third group sees in it a true grant of authority, 
overriding every other consideration, placing the Commission under the 
duty of acting as coordinator and of promoting each type of carrier for 
the service to which it is best fitted. 

Whatever your own view, or however you may describe the policy, 
it seems to me that it must be read into each one of the statutory stand- 
ards in sections 1 and 3 and into the prohibitions in sections 3(4) and 
4, including their counterparts in Parts II and III of the Act. And in 
exercising its minimum rate power under section 13(2) it may be ex- 
pected that the Commission will fix minimum rates, where necessary, 
at levels which not only prevent ‘‘destructive competition’’ but which 
also permit safe, economical transportation and insure some degree of 
carrier prosperity. 

The public demand for competition in transportation is recognized 
by the law in various ways. Restraints on pooling and unifications in 
section 5 and in related sections in other parts; the rule of rate making 
in section 15a which prescribes due consideration for the effect of rates 
on the movement of traffic by the carrier for which the rates are pre- 
scribed ; the proviso in section 3 that that section shall not apply to pre- 
judice of the traffic of another carrier; and the varying degrees of re- 
straint placed upon acquisitions by one type of carrier of another type, 
ranging from practically absolute prohibition in the case of air carriers 
and of water carriers through the Panama canal, to permissive re- 
strictions in the case of acquisition of motor carriers by railroads. 

These laws are not, as I see it, inconsistent with the policy or with 
the various other sections of the Act which contain specific restraint 
against excessive or unfair competition. One such section is paragraph 
(4) of section 3, which prohibits discrimination between connecting 
carriers, whether rail or water. That paragraph effectively stops one 
competitive practice the railroads have used in the past to keep barge 
lines out of a share in through transportation where no joint rates were 
in effect. By restricting a proportional rate so as to apply only when 
the transportation to or from the point of interchange is by rail, indi- 
vidual railroads who were free from the competition of a waterway 
paralleling their own line were able to aid their connecting railroads to 
overcome the barge lines with which they had to compete in reaching 
the point of interchange. Congress has made that unlawful. 

In regulating competitive rates the law seems to prescribe the same 
middle ground between preserving competition and preventing ruinous 
rate cutting. 

There can be no question but that the law reserves to all carriers the 
right to adjust their rates within the limits of the prescribed standards 
that the normal rates of a carrier can never be condemned simply be- 
cause they adversely affect the traffic of other carriers, and that the 
railroads may properly depart from their normal basis of profitable rates 
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for the purpose of meeting the competition of other forms of transpor- 
tation. They may not, under the new policy, so far reduce their rates 
as to compete unfairly or to destroy the competitor. 

This means, first, that when a railroad reduces its rates below a nor- 
mal basis it may reduce them only as far as is possible without unduly 
burdening other traffic. It may not take advantage of the ample reve- 
nue from its tremendous backlog of non-competitive traffic to put its 
competitive rates down to the point where neither it nor its water line 
competitor can make a normal or fair profit out of the rates on the com- 
petitive traffic. To do that is unfair competition and follows the fam- 
iliar pattern of a large monopoly or ‘trust’? competing with a small 
‘independent. ’’ 

A second, undoubted meaning of the policy prohibition against 
unfair and destructive competition is the long established principle that 
competitive rates must not be made lower than necessary to meet the 
competition. In many eases in the past the railroads were found to 
reduce their rates to such an extent as to capture the traffic completely 
and drive the competitor from the field. This is destructive competition 
and is prohibited. 

The policy charges the Commission further with the duty of foster- 
ing sound economic conditions among the carriers in order to promote 
safe, adequate and economical service. And this policy colors the rate- 
making rule in its concern for adequate services at lowest cost, as well as 
the need of the carriers for sufficient revenues. Surely these phrases 
are more than meaningless enactments; they constitute substantial 
guides to the making of competitive rates. In some cases they have been 
held to mean that competitive rates must not only be kept free from de- 
structive or unfair extremes, but that they must be held to a level that 
is consistent with healthy economic conditions among carriers. 

A final factor that bears upon the adjustment of interearrier com- 
petitive rates consists of the policy of Congress to recognize and preserve 
the inherent advantages of each type of carrier. Reasonably interpreted, 
I think this means that wherever one type of carrier enjoys an inherent 
advantage in the handling of a particular kind of traffic for certain 
hauls or within a given area, it must be permitted to enjoy the fruits 
of that advantage and the benefits that flow therefrom must be preserved 
for the public good. 

In several decided cases the Commission had attempted to determine 
which, if either, of two competing modes of carriage presented an in- 
herent superiority, either from the standpoint of cost of service or value 
of service. And in some cases it has based the prescription of minimum 
rates upon its finding as to inherently low cost or high value of service. 

The question as to how the statutory standards and policy are to 
govern inter-carrier rate competition, or what limits are to be observed 
in disputed situations is one for which no quick formula or outline is 
provided. Congress has stated the policy and provided the standards; 
The Commission must fill in the gaps and make the policy work. We 
may be hopeful that the current investigations will go a long way to- 
wards sensible solution of the problems and resolution of the differences 
of opinion that are bound to exist. 










The Railroad Bill of Lading 


By Water R. Scorr* 


The general subject of this paper is the bill of lading, but for sim- 
plicity it is limited to the discussion of bills of lading issued by rail- 
roads and to their use in interstate commerce. The treatment is not in- 
tended to be comprehensive ; furthermore, as the subject involves almost 
wholly rules of law and statutory provisions, it should be understood 
that this is in no sense a legal treatise; in short, the purpose is to out- 
line as a basis for review and discussion the more important aspects of 
the bill of lading of interest to traffic men. 

The bill of lading has been defined as ‘‘an instrument issued by the 
earrier to the consignor, consisting of a receipt for the goods and an 
agreement to carry them from the place of shipment to the place of des- 
tination,’’ and another definition by an authority is: ‘‘a bill of lading 
is an instrument in writing, signed by a carrier or his agent, describing 
the freight so as to identify it, stating the name of the consignor, the 
terms of the contract for carriage, and agreeing or directing that the 
freight be delivered to the order or assigns of a specified person at a 
specified place.’’ 

The importance of the bill of lading as a commercial document can- 
not be overstated. It serves three distinct purposes in connection with 
the carriage of goods: (a) as a receipt for the goods, (b) as representing 
the contract of carriage, (c) as a document of title; that is, taking the 
place of the goods themselves for the purpose of sale, pledge, etcetera. 

I have made no effort to trace the history of the development and 
use of this important document. From such general reading as I have 
enjoyed it seems probable to me that it was not known in ancient times. 
The merchant in those days sent out his own argosies and his own cara- 
vans; that is, he owned the ships, or the camels, or the wagons that 
transported his goods; and in the Middle Ages it seems probable that 
the limited commerce of that period was transported in much the same 
way. With the expansion of commerce following the Middle Ages the 
earrier for hire began to appear, and even antedating railroads such 
carriers by wagon train or vessel were common in England, and the 
common law of England applicable to such carriers was largely adapted 
to railroad transportation in that country. In general it is also the basis 
for the rules of law governing the relations between carrier and shipper 
in this country. Certain Federal statutes, however, have resulted in 
important modifications of the law in the United States. 

As between the shipper and the common carrier the bill of lading 
became firmly established as having the functions of both a receipt and 
a contract; a receipt as to quantity and description of the goods, and a 
contract to transport and deliver such goods to the designated person 
on the terms specified. 


_* An address by Mr. Scott before the Kansas City, Mo., Chapter of the As- 
sociation of Interstate Commerce Commission Practitioners, on December 4, 1946. 


—288— 





JANUARY, 1947 289 





The relation of shipper and common carrier commences with the 
delivery of goods by the shipper to the carrier with shipping directions, 
and ordinarily a receipt is not essential to a complete delivery of goods 
to the carrier for transportation. But when issued it is competent and 
prima facie, but not conclusive, evidence of delivery to the carrier. The 
mere delivery of the goods marked with the name of the consignee and 
the destination is sufficient to create the relation of shipper and carrier. 
However, for the protection of the shipper as the best evidence that 
the goods were so delivered a formal receipt is practically always taken. 

While the use of the bill of lading is practically universal, it follows 
from the fact that no document is necessary to place goods in trans- 
portation that a mere formal receipt by the carrier for the goods is suf- 
ficient to do so, and it has been held that a receipt endorsed ‘‘subject to 
the terms of the uniform bill of lading’’ has the same effect as a formal 
bill of lading. 

As a receipt the bill of lading is not conclusive as to the amount 
of goods receipted for, it being competent to show as between the parties 
that a different quantity was actually delivered. A receipt showing 
delivery of the goods to the carrier and reciting that they were received 
in good order is evidence that the goods were received in good order, 
but it is not conclusive of the question, constituting merely an admis- 
sion subject to explanation. 

It is important to note that the rule of law that a receipt for the 
goods is explainable holds good only as between the consignor and the 
carrier, and that a different rule applies where a third party acquires 
rights under the bill of lading, as will be later noticed. 

In 1906 the so-called Carmack Amendment, which as later modified 
now constitutes Section 20 of the Interstate Commerce Act, was enacted. 
This act, among other things, required that any common carrier re- 
ceiving property for transportation in interstate commerce shall issue 
a receipt or a bill of lading therefor, but the failure to issue such receipt 
or bill of lading does not affect a shipper’s rights under the Carmack 
Amendment or otherwise, by special provision of the amendment. 

The relations between a shipper and a common carrier are con- 
tractual in their nature, and one of the important functions of the bill 
of lading is to set forth contract. As we have noticed before, it is 
not necessary, however, for any papers to pass to effectuate the contract. 
A mere receipt by the carrier for the goods, or indeed the acceptance of 
the goods without a receipt, may set up an implied contract. The rule 
has been stated : ‘‘The duty of the carrier to transport the goods safely 
with reasonable dispatch and to deliver them to the consignee at the 
point of destination exists even though there is no shipping contract, 
as the mere receipt of the goods, marked with their destination, is suf- 
ficient to give rise to contractual obligations without regard to the is- 
suance of a shipping receipt.”’ 

Once the relation of shipper and carrier is established, the duties 
and obligations of the carrier under the law attach, and the so-called 
contract is not alone what appears in the bill of lading, but it includes 
the provisions of the applicable tariffs and pertinent provisions of law. 
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It is now said that transportation by a carrier subject to the Interstate 
Commerce Act for the most part is not actually a matter of contract be- 
tween shipper and carrier but is a matter of statutory rights and duties, 
and so far as such matters are governed by statute they cease to be mat- 
ters of contract; and again it has been said that the contract between 
the shipper and the carrier is made up of the bill of lading and the 
tariffs, which are to be read into and are regarded as becoming a part 
of any contract for interstate carriage. 

It has been said by an authority that as a contract the chief purpose 
of the bill of lading is to except causes of loss which the carrier would 
otherwise assume under its common law liability—a common carrier, in 
the absence of statute or contract, being liable for losses except those 
caused by the act of God, the public enemy, the law of the country, the 
act or default of the shipper, or the vice of the goods. The efforts of 
carriers to limit their common law liability as such led to many provis- 
ions of different kinds in the bill of lading forms offered by the different 
carriers, and these varying terms were originally subject to construc- 
tion by state courts and the application of varying policies by state 
legislatures and state courts. This lack of uniformity resulted in the 
passage of the Carmack Amendment. 

This amendment provides that any common carrier receiving prop- 
erty for transportation in interstate commerce shall issue a receipt or 
bill of lading therefor and shall be liable to the lawful holder thereof 
for any loss, damage, or injury to such property caused by it or by any 
common carrier to which such property may be delivered or over whose 
line it may pass when transported on a through bill of lading, with the 
further provision that the delivering carrier may also be held liable in 
the same way and to the same extent. It is provided that no contract, 
receipt, rule, regulation, or other limitation of any character whatsoever 
shall exempt such carrier from the liability imposed. An exception 
exists in instances where the Interstate Commerce Commission by order 
shall authorize a carrier to maintain rates dependent upon the value of 
the property. 

The Carmack Amendment effected an important modification in 
the existing law in two respects: 

1. Prior to the adoption of this amendment the liability of common 
carriers was determined by the common law or the statutes of the dif- 
ferent states. A usual provision incorporated in bills of lading then in 
use was one which provided that no carrier should be liable for any loss 
or damage not occurring on its own line. Under this limitation an 
initial carrier was not liable at common law for loss or damage through 
the fault of the connecting carrier to whom it had, in due course, safely 
delivered the goods for further transportation. Each succeeding car- 
rier was the agent of the shipper for the continuance of the transporta- 
tion. The shipper, or claimant, in an action for recovery on account 
of loss or damage, was therefore subjected to the inconvenience of as- 
certaining upon which one of several lines in the through route the loss 
or damage occurred. This was often impossible of definite ascertain- 
ment, and, therefore, a serious handicap to the shipper in the prosecu- 
tion of his suit. 
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The effect of the Carmack Amendment was to hold the initial car- 
rier receiving property for transportation from a point in one state to 
a point in another state as having contracted for through carriage to 
the point of destination, using the lines of its connecting carriers as its 
agents. The amendment took away from such initial carrier its former 
right to make a contract limiting its liability to loss or damage occurring 
on its own line, and thus relieved the shipping public of the burden 
theretofore imposed upon it of proving the particular carrier upon 
whose line the loss or damage occurred. The carrier was prohibited 
from mitigating or escaping the duties and liabilities imposed upon it 
by the amendment by any contract, receipt, rule, or regulation which 
it might make, or attempt to make, with the shipper. 

2. The Carmack Amendment also had the effect of withdrawing from 
the states all regulatory authority and jurisdiction over questions of 
loss, damage, or injury to property shipped in interstate commerce and 
of bringing such matters under the uniform operation and regulation of 
federal law. 

It thus appears that a notable advance was made by the Carmack 
Amendment in the interest of the shipping public in requiring the is- 
suance of through bills of lading, in localizing the responsibility for loss 
and damage, and in clearing away the maze of conflicting state laws 
and state policies, substituting a uniform system of construction there- 
for. 

The enactment of the Carmack Amendment, however, did not pro- 
vide complete relief for shippers, and it remained for the Interstate 
Commerce Commission to determine and establish reasonable uniform 
biil of lading provisions. 

As early as 1904 the Commission instituted a proceeding of inves- 
tigation concerning bills of lading as the result of proposed changes by 
railroad companies operating in Official Classification in the so-called 
uniform bill of lading then generally used in that territory. The in- 
vestigation was later broadened to include all carriers in the United 
States, and as a result of the investigation there was brought out a uni- 
form bill of lading which apparently represented substantial agreement 
in most, if not all, of its principal features between the shippers and 
carriers of the country. The Commission made no order for lack of 
authority under the law, but did formally approve the forms set out in 
the report of the proceeding In the Matter of Bills of Lading, 14 I. C. C. 
346, decided in 1908. Among other changes resulting from the investi- 
gation was the plan of using two different forms but with the same con- 
ditions in each, one for order shipments, and the other for straight 
shipments, to be printed in different colors, as to which the Commission 
said : 


‘‘The main point in this connection is that the ‘order’ bill will 
possess a certain degree of negotiability, while the ‘straight’ bill 
will be nonnegotiable and is to be so stamped upon its face. More- 
over, and this is a matter of consequence, the order bill of lading 
will be required to be surrendered upon or before the delivery of 
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the property to the consignee. It is believed that this plan will in 
large part meet the requirements of the banking concerns of the 
country which advance vast sums of money upon bills of lading 
and are entitled to a reasonable measure of protection.’’ 


The Commission again took up the matter of bills of lading in 1918 
in an investigation known as In the Matter of Bills of Lading, 52 I. C. C. 
671, decided in 1919. The situation then prevailing was described by 
the Commission as follows: 


‘*The general subject of bills of lading and of the desirability 
of uniform bills has been before the Commission in one form or 
another several times within the last few years, but notwithstand- 
ing authoritative approval by this Commission and general approval 
by shipping interests of the idea of a uniform bill of lading for 
use on lines of all carriers subject to the act to regulate commerce, 
efforts to secure the universal adoption and use of such an instru- 
ment have failed, so far, of the fullest measure of success, princi- 
pally because the interest of some carriers, or shippers, or both, or 
circumstances and conditions peculiar to particular kinds of traffic, 
or localities, or sections of the country, have appeared to those 


respective interests to require special consideration in or forms of, 
bills.’’ 


And the Commission was persuaded to investigate the situation for the 
reasons given, as follows: 


‘‘The great importance of the bill of lading, not only in trans- 
portation usage but as an assignable and negotiable instrument in 
everyday commercial affairs and transactions, constantly became 
more evident, tending to accentuate the long recognized necessity 
for a uniform bill of lading and conformity on the part of carriers 
to common practices thereunder. The situation described, and the 
uncertainty in which shippers, carriers, and other interests frequent- 
ly found themselves involved, made it imperative for the Commission 
to take action for the purpose of formulating and prescribing uni- 
form bills of lading, if it should prove practicable to do so. Such 
action was taken through the medium of this proceeding.’’ 


The Commission traced the efforts of the carriers to escape from their 
common-law liability by means of provisions in the bill of lading and 
said : 


‘‘The principal questions presented here, as well as in the cases 
coming before the courts, revolve around the efforts of the carrier 
in ease of loss, damage, or injury to the goods transported by con- 
tract to limit its liability in accordance with the terms and condi- 
tions stated in its bills of lading.’’ 


By this time the effect of the Carmack Amendment had been well 
determined by decisions of the courts, and the Commission was able to 
reform the provisions of the uniform bill of lading in the light of that 











SS =a 





JANUARY, 1947 293 








enactment. A new uniform bill was shaped accordingly with the advice 
of shippers and carriers and was found reasonable in the form we now 
know it in a report dated October 21, 1921. The new bill was required 
to be published in tariff form since its terms affect ‘‘the value of the 
service rendered to the passenger, shipper, or consignee’’ within the 
meaning of section 6 of the Interstate Commerce Act. The terms of the 
uniform bill are published in the Consolidated Classification, to which 
all rate tariffs are made subject. 

The terms thus being now a matter of tariff publication, little is left 
of the idea of the bill of lading as a contract. The provisions of the 
bill are known, stable, and uniform and the change is beneficial to both 
shipper and carrier. 

The bill of lading contract so-called is fulfilled, or as it is some- 
times said accomplished, by the delivery of the goods to the party en- 
titled to receive them-—a phase of the subject in which the consider- 
ation of the rights of third parties becomes important. 

What has been said up to this point deals with the relationship be- 
tween the shipper; that is, the consignor and the common carrier. A 
large part of the vast commerce of this country, however, is accom- 
plished by the transfer of bills of lading which involve the rights of third 
parties to whom the bill of lading may be pledged or transferred. A 
word now with reference to the rights of such parties. 

Such rights are in general determined by long-established rules of 
law as modified by the Federal Bills of Lading Act adopted in 1916. 
The more important rights conferred upon third parties are: 

1. We have seen that as between the shipper and the carrier the 
bill of lading insofar as it is a receipt is subject to explanation and 
proof that statements made with reference to the quantity, conditions, 
ete. are not correct. When, however, a bill of lading is transferred to 
a third party a different rule may apply. 

As against third parties purchasing bills of lading the carrier may 
be estopped from showing that the quantity or condition of goods eov- 
ered by the bill is not as represented in the bill. When the carrier is- 
sues a bill of lading with the understanding that the goods covered may 
be transferred by a transfer of the bill of lading, the transferee is jus- 
tified in relying on the representations of the carrier made in the bill 
with reference to the quantity of goods received under it, and as to one 
who receives the bill in good faith relying on the statement of quantity 
and pays a consideration the carrier is estopped from showing that it 
has not received the quantity recited in the bill. 

To guard against such estoppel the carrier may insert in the bill 
of lading ‘‘quantity, weight, and contents unknown”’ or some like clause 
qualifying its representation, and in that event it will not be liable to 
an assignee for value if it delivers all the goods received. . 

2. And the date has been held to be a material part of the bill of 
lading upon which a transferee is entitled to rely, the importance of 
the date in determining the applicable freight rate being obvious. 

3. The rights created by the Carmack Amendment run in favor 
of the lawful holder of a bill of lading. 
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4. But the most important rights of third parties relate to the pos- 
session of the goods. The Federal Bills of Lading Act was enacted in 
1916 to define and protect such rights. 

Long prior to the passage of that act it was established that a bill 
of lading serves as documentary evidence of title, as by mercantile law 
and usage the bill of lading stands as the substitute and symbolic rep- 
resentative of the goods described in the bill and carries the legal title 
to the consignment, so that a transfer of the bill of lading is a transfer 
of the goods evidenced by it and possession symbolized by a bill of lading 
is the same as actual possession. 

In every bill of lading a person must be named as the ‘‘consignee”’ 
to whom the goods are to be delivered. A consignee is defined as that 
person to whom a earrier may lawfully make delivery of consigned 
goods in accordance with its contract of carriage. The goods must be 
delivered to the designated consignee, and to him only, where there is 
nothing to indicate that he is not entitled to receive them. A carrier 
has the absolute duty to deliver freight to the proper person. No obli- 
gation of the carrier is more rigorously enforced. 

From the earliest times a shipper had the choice of naming a con- 
signee to whom the goods were to be delivered or shipping the goods 
to the shipper’s order, in which case something more remained to be 
done to justify a delivery by the carrier. Originally these two methods 
were accomplished by using one standard form, but in the Bill of Lading 
Case in 1914 the Interstate Commerce Commission approved the plan 
of using different forms distinguished by color, referred to separately as 
“‘straight bill of lading’’ and as ‘‘shipper’s order bill of lading.” 
These designations were followed in the Bills of Lading Act, in which 
these definitions appear : 


**A straight bill of lading is one in which it is stated that the 
goods are consigned to a specified person.’’ , 

‘*An order bill of lading is one in which it is stated that the 
goods are consigned to the order of any person named therein.”’ 


The form of the bill of lading taken is indicative of the title to the 
goods shipped but is not always conclusive as the bill is only presump- 
tive evidence of the ownership of the goods. By taking the bill of lading 
in the name of a consignee; that is, a straight bill of lading, the shipper 
vests apparent title in him, but the presumption to this effect is not 
conclusive and may be rebutted by special clauses in the bill of lading 
or by evidence. The shipper may make a straight bill of lading in such 
a manner as to show no intention of passing the title. 

Where a carrier receives goods for delivery under a straight bill of 
lading to a person named a delivery to such person or to his authorized 
agent completes the contract and relieves the carrier from any further 
liability. 

A straight bill of lading is assigned or transferred by delivery. It 
cannot be negotiated free from existing equities and so endorsement gives 
the transferee no more rights than he would have if the bill were not 
endorsed. 





pos- 
d in 


bill 

law 
rep- 
title 
isfer 
ding 


nee”’ 

that 
ened 
st be 
re is 
rrier 

obli- 


, con- 


sump- 
lading 
hipper 
is not 
lading 
n such 


bill of 
1orized 
‘urther 


ry. It 
it gives 
ere not 


JANUARY, 1947 295 





The Bills of Lading Act requires a carrier, in the absence of some 
lawful excuse, to deliver the goods covered by a straight bill of lading 
upon a demand made by the consignee named in the bill. Surrender of 
the bill is not necessary if the carrier knows that the party making the 
demand is the consignee. 

In the case of an order bill of lading, however, the delivery of the 
goods may be made only to the holder of the bill, making an offer in good 
faith to surrender the bill, properly endorsed. 

5. By express provision of the Federal Bills of Lading Act the is- 
suing of a bill of lading by an agent acting within the scope of his actual 
or apparent authority renders the carrier liable to the owner of goods 
covered by a straight bill of lading or to the holder in good faith for 
value of an order bill of lading for damages caused by the nonreceipt 
by the carrier of all or part of the goods or their failure to correspond 
to the description in the bill at the time of issue. This provides a new 
liability on the carrier for the acts of its agents in issuing a bill of lad- 
ing when no goods have been received for shipment. 

What is said above admittedly is extremely sketchy. As stated, the 


purpose of the paper is merely to touch on matters of particular interest 
to traffic men. 





House Sub-Committee Report on National 
Transportation Inquiry 


On December 27, 1946, Mr. Clarence F. Lea, Chairman, Committee 
on Interstate and Foreign Commerce and of its Special Transportation 
Subcommittee, submitted a report setting forth in useful form responses, 
nearly 500 in number, received from many sources, including companies 
and organizations, boards and commissions, and individuals interested 
or experienced in transportation. These responses were made following 
an invitation by the subcommittee for expression of views on various 
topies dealing with the post war national transportation problem. The 
inquiry into this,subject was instituted following the introduction of 
the so-called Lea resolution (H. Res. 318) on July 12, 1945. The in- 
vitations were sent to some 22,000 concerns and individuals. 

The report does not purport. to set forth the views of the subcom- 
mittee but merely to analyze and place in convenient form the material 
thought to be significant in the responses to the committee’s invitation. 

The report was prepared by Dr. John H. Frederick, who is employed 
by the committee as a consultant. He was formerly a member of the 
faculty of the University of Pennsylvania and the University of Texas, 
and is at present professor of transportation at the University of Mary- 
land. 

At the conclusion of a foreword, Chairman Lea said: 

‘*All our transportation agencies are engaged in useful and neces- 
sary work. Their services constitute a basic industry of the Nation. 
Government regulation is designed to be a constructive aid to the public 
and to the carriers. The broad purpose of regulation should be that of 
the Government giving its strength by helpful interest in securing good 
services and fair treatment to the public, just and reasonable regulation 
of the carriers, and maintaining fair competition between what are 
now our numerous competing agencies. 

‘‘The welfare of our transportation system should be a matter of 
first concern to the Nation. Our Government is firmly committed to a 
policy of service transportation based on privately owned and publicly 
regulated transportation. Under this policy we have a transportation . 
system capable of great publie service and practical utility. We must 
continue the success of this policy as a part of our system of free enter- 
prise. We must, if possible, improve our regulatory system and adapt 
it to the markedly changed competitive conditions that have arisen dur- 
ing the last 25 years. It is recognized that many of these problems are 
controversial and difficult of solution. They are for that reason no less 
important. They well deserve the most earnest attention of the com- 
mittee and the Congress. 

The report covers 271 pages. Numerous quotations are made from 
communications received by the committee in response to its request for 
suggestions. Among those quoted is the report of the Association of 
Interstate Commerce Commission Practitioners, through a special com- 
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mittee, Dr. Frederick has set forth a summary which is printed in full 
below. He has also pointed out under a heading ‘‘Conclusions’’ certain 
matters believed to be of outstanding significance. He says that these 
‘“‘are all matters of national transportation policy, as distinct from mat- 
ters of management, and as such demand thorough investigation in 
order to dispel present uncertainties. ’’ 


SUMMARY 


A study of all statements filed, but particularly of those quoted in 
the body of this report, reveals the following: 


I. NATIONAL TRANSPORTATION POLICY 


There is no doubt that carriers and shippers as well as those of the 
general public who have any informed opinion on the matter agree 
that we do have a national transportation policy both sound and reason- 
ably comprehensive. Any assertion that we do not have such a policy 
is directed to administration rather than legislation. There is, how- 
ever, a difference of opinion among the carriers on the subject of ad- 
ministration and implementation of the policy. On the one hand, the 
railroads and the air lines feel that the statement of national policy as 
contained in the various transportation acts, including the Civil Aero- 
nauties Act of 1938, is both sound and reasonably comprehensive as well 
as satisfactorily administered. On the other hand are the motor and 
water carriers, who, while admitting that we have a policy leading 
toward fair and impartial regulation, feel that the Interstate Commerce 
Commission’s interpretations of its authority disclose a pattern of fav- 
oring the railroads to the detriment of other carriers. 


II. REGULATION 


Single versus separate regulatory agencies.—The consensus of opin- 
ion of carriers and other respondents is largely in favor of a single reg- 
ulatory agency. The carriers now regulated by the Interstate Commerce 
Commission favor a‘single agency. The air lines, supervised now by a 
separate regulatory agency, wish to maintain the status quo. Users of 
transportation largely favor the single regulatory agency. 


Reorganization of the Interstate Commerce Commission.—Senti- 
ment is about evenly divided on this topic. The rail carriers and many 
users of transportation services see no need for it. Motor and water 
carriers, on the other hand, present a strong case for complete reorgan- 
ization, which opinion is shared by various students of the general trans- 
portation situation. A general opinion prevails that a reorganization 
of the Interstate Commerce Commission would be necessary were this 
body given regulatory control over air transportation. 


Exemption of common carriers from the application of the anti- 
trust statutes where the activities in question are under the supervision 








298 I. C. C. PRACTITIONERS’ JOURNAL 





of the regulatory agency.—Sentiment, particularly as expressed by users 
of transportation, is overwhelmingly in favor of such an exemption. 


Federal promotion of common-carrier activities ——The general opin- 
ion is overwhelmingly against Federal governmental agencies engaging 
in the promotion of common-carrier activities. Among the carriers, the 
railroads were against it and the air lines favored it. 


Differentials in rates as between different types of carriers—The 
consensus is that differential rates are only warranted, desirable, or 
necessary when and to the extent that they reflect the difference or dif- 
ferences in (1) the cost of performing a service by any carrier or car- 
riers; (2) the value of the service to the user. 


Coordination of transportation agencies of the same type and be- 
tween different types.——Sentiment is strongly in favor of carriers be- 
ing permitted and encouraged to coordinate their services, both within 
a single field and between different fields, to the end that each carrier 
will perform for the public the service for which it is best adapted. It 
is felt, however, that the law should not force coordinated services but 
that they should be entirely voluntary, subject, of course, to proper 
requirements of a regulatory body and to sensible restrictions to insure 
against unreasonable restraints of competition. 


Ill. FINANCE 


Advantages and disadvantages of various means of financing trans- 
portation agencies.—The consensus here is that each means of common- 
earrier financing has its peculiar advantages and that the objective 
today is to achieve a good balance between the methods used. It is also 
felt to be important to keep fixed charges within limits having a direct 
relationship to probable earning power, under reasonably competent 
management, and without the hazard of direct or indirect confiscation of 
property. 


Building up common-carrier credit ability—It is generally held 
that the continuance of private ownership of common carriers depends in 
large measure upon the administration of our various transportation 
laws in such manner that the private investor may expect a reasonable 
return on his investment. 


Building up reserves.—No doubt was expressed as to the wisdom of 
permitting common carriers to build up reserves to keep their proper- 
ties in proper condition and to maintain services and employment dur- 
ing the periods of depression. 


Needs for new capital and how they may be met.—Only a few esti- 
mates of common-carrier new-capital needs were received, but it is the 
general feeling that from 1946 to 1956 they will be double those of ihe 
1920 decade. Such capital requirements can be met only if reasonable 
assurance of earnings can be given to restore confidence in common- 
carrier equities. 
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Legislative or administrative remedies, if any, needed to encourage 
private-capital investment in the common-carrier industry.—The gen- 
eral feeling on this subject is that any legislation which becomes nec- 
essary to implement our declared national transportation policy will 
be equally necessary to encourage private investment in common ecar- 
riers. 


Effectiveness of present bankruptcy procedures in reducing capital 
structures.—The consensus is that the present procedures are most un- 
satisfactory, resulting in transportation systems being controlled by the 
courts for undue periods of time and for the ‘‘freezing out’’ of equities 
on an inequitable basis. It is felt that if public confidence is to be re- 
stored in common-earrier securities there should be an immediate change 
in bankruptey procedures for such carriers. 


IV. COMMON OWNERSHIP AND INTEGRATION 


Opinions expressed on this subject largely centered around the 
policy of common ownership, operation, and control of common ear- 
riers of the same type and of different types. The latter is commonly 
referred to as ‘‘integration.’’ It is the general consensus that when 
consolidations of carriers of the same type can be voluntarily and 
naturally brought about that not only is the public interest promoted 
but carrier credit positions are improved, it is easier to maintain rea- 
sonable rates, savings in capital outlay and operating costs result, serv- 
ice in general to the public is improved, and greater stability is achieved 
by the carriers concerned. 

Opinion on the question of common ownership and operation of 
carriers of different types is evenly divided among users of transpor- 
tation services, with about 49 percent of those who expressed an opinion 
on the subject not in favor of such ‘‘integration’’ and about 51 percent 
approving such arrangements. Approval is usually qualified by the 
expression that such common ownership and operation should never be 
permitted to result in a monopoly. Railroads are in favor of ‘‘inte- 
gration,’’ while the water carriers, motor carriers, and the air lines are 
against it. 


Vv. TAXATION 


It is the general consensus that taxes of common carriers should cer- 
tainly bear some relationship to revenue and that multiple and discrim- 
inatory taxation, by various political subdivisions, should be avoided. 
This might be brought about through the establishment of a formula 
for allocating among the States, for tax purposes, the equipment ard 
plant of interstate carriers. 


VI. FEDERAL AID TO TRANSPORTATION 


General views on Government aid to transportation and the extent, 
if any, that Federal aid should be provided to various types of car- 
riers—Opinion is overwhelmingly against Federal aid to transportation 
agencies. The belief is clearly expressed that all carriers should pay 
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their own way, except in very rare instances where private capital can- 
not, or will not, provide the service or because certain transportation 
facilities are needed for national defense. 


Opinions on whether present Federal aid to transportation was 
working an unjust advantage or disadvantage to any types of carriers; 
and if so, what agencies and what remedies might be suggested.—The 
clear consensus is that Federal aid to other carriers works an injustice 
on the railroads. The remedies suggested are numerous, but all involve 
assessment of ‘‘user charges’’ for the self-liquidation of Federal funds 
invested in highway, waterway, airway, and airport facilities. 


VII. INTERSTATE BARRIERS TO COMMERCE 


The extent to which the Federal Government has the legal authority 
and public duty to remove State barriers to the free flow of commerce, 
apart from the considerations of safety.—There is unanimity of opin- 
ion that the Federal Government possesses the legal authority and pub- 
lie duty to remove State barriers, but there is a difference of opinion as 
to how this should be done and as to just what might be said to create 
such barriers considered ‘‘unjust and oppressive.’’ There is also the 
realization that whereas some ‘‘barriers’’ can probably be removed 
under the ‘‘commerce clause’’ of the Constitution, many others arise 
out of State laws which the Federal Government might be reluctant to 
interfere with in peacetimes. 


VIII. THE SUBMARGINAL CARRIER 


Government support of submarginal carriers and the possible attt- 
tude toward abandonment of such carriers where substitute service is 
available or can be provided.—The consensus is that Government sup- 
port of the submarginal carrier is not warranted except in cases where 
the maintenance of a particular instrumentality of transportation is 
definitely necessary for the public good or national defense. It is the 
belief that submarginal carriers should be abandoned where substitute 
services can be provided. This attitude is of particular interest at this 
time, when coastwise and intercoastal water carriers are in such crucial 
condition that we are faced with the possible loss of this form of trans- 
portation. 


IX. STEPS THAT MAY BE TAKEN, APART FROM CONGRESSIONAL ACTION, BY 
CARRIERS THEMSELVES, BY SHIPPERS, BY TRAVELERS, BY COMMUNITIES, 
TOWARD MEETING OUR POSTWAR TRANSPORTATION PROBLEMS. 


No specific proposals are made, but it appears to be the consensus 
that all those interested in transportation can play a part in solving the 
problem if they will qualify every ‘‘particularistic’’ ambition they may 
have regarding transportation by examining it in the light of the fol- 
lowing yardstick: ‘‘ Will what is proposed increase the economy of the 
Nation’s transportation service as a whole, will it help to preserve free 
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enterprise in transportation, will it preserve and strengthen all of the 
transportation service which the recent war has shown to be indispen- 
sable to the national defense?’’ 

A number of respondents made definite suggestions for amending 
present transportation laws in order to more clearly set forth the na- 
tional transportation policy, to make administration by regulatory bodies 
more effective, or to correct inequities which they felt exist at present. 


PROBLEMS SUMMARIZED IN THE REPORT 


In setting forth what he states are believed to be the most signi- 
ficant matters of transportation policy he says, ‘‘ Either legislative ac- 
tion is soon needed to conclusively settle all uncertainties or a definite 
decision should be reached that these are not as great problems as they 
seem and ean be solved without legislative action at this time.’’ These 
problems, he said, are as follows: 

1. Whether or not the regulation of all common-carrier forms of 
transportation should be centralized in the Interstate Commerce Com- 
mission either as presently organized or under a reorganization. This 
question might well be considered under two heads: (a) For domestic 
earriers, (b) for combined domestic and foreign carriers. 

2. The wisdom of control and operation of one form of carrier by 
another and, if permitted at all, under what circumstances and condi- 
tions. This is familiarly known as integration. 

3. Whether, under present competitive conditions, the Federal Gov- 
ernment is warranted in continuing the promotion of one or more types 
of common carriers but not of others, and in granting aid to certain types 
but not to others, except on a self-liquidating basis. 

4. The exemption of common carriers from the application of the 
antitrust statutes where the activities in question are under the super- 
vision of the Federal regulatory ageney. (While this problem is a 
very important one, it might not need to be the subject of as thorough 
an investigation as the other three, due to the activities of both the 
House and Senate in the 79th Congress on this same subject.) 

5. Whether the present regulatory bodies, working within the frame- 
work of existing statutory authority, can be deemed to have sufficient 
scope and to have developed administrative practices adequate to deal 
with the rapid movements of economic events; and the results of ac- 
tions by other Government agencies over which they have no control 
but which act without reference to carrier revenue needs. This is 
particularly important when one considers the financial position of 
all carriers today and the need for their building up reserves, attract- 
ing private capital, and maintaining their properties in proper condi- 
tion so that services and employment may be maintained during periods 
of depression. 

Because of the nature of the survey, with statements being filed by 
interested parties without any knowledge of what someone else might 

saying on the same subject, and because of the narrow margin of 
opinion one way or the other on several controversial points, the sub- 
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committee has obviously not yet reached the point where it can take 
a position on any of the above or other topics. It continues as a neu- 
tral, fact-finding body until all parties have had an opportunity to dis- 
cover what others have said on the subjects in which they are most 
interested. This is the chief reason for the publication of this report, 
and it is hoped that it will serve to bring forth any conflicting opinions 
and add further informaticn. 

The next step in developing possible legislative proposals in line 
with a national policy fair to all competing agencies of transporta- 
tion, to the using and investing public, and to labor, would be the hold- 
ing of a series of hearings on the above or additional topics, in order 
to give all interested parties a chance to be heard and to present the 
subcommittee and others with an opportunity for cross-examination, 
something not possible when information is obtained on the basis of 
written statements alone. 


























Improving “Administrative Justice”: Hearings 
and Evidence; Scope of Judicial Review* 


By Hon. Pat McCarran 
Chairman of the Senate Committee on the Judiciary. 


It is a great source of gratification to me to have this opportunity to 
speak to the legal profession of the United States of America, here gath- 
ered in annual assembly. To improve and perfect the administration of 
justice is the aim of all of us, and certainly this is the time and the 
place to talk about it. 

It is often assumed that there are many kinds of ‘‘justice.’’ There 
is said to be ‘‘arbitrary justice,’’ which has always seemed to me to be 
a conflict of words. Then there is ‘‘ justice according to law,’’ which it 
is the purpose of the Constitution of the United States to establish. 
There is the justice of legislatures, of courts, and of administrators or 
executives. It is primarily of the latter instrumentalities of justice that 
I speak today ; but of course—so long as our Constitution survives—they 
do not and cannot operate independently of Congress and the Judiciary. 

There are four things that I want to say about administrative 
justice: First, because we are an imaginative people and because we 
regard principle highly, ‘‘justice’’ with us is something different than 
mere official fiat. Second, because from the time of the settlement of 
this land we have been devoted to the tenets of representative govern- 
ment, legislation does and must play a major part in all matters of 
justice. Third, because after a century and a half of National history 
we have just now adopted an Administrative Procedure Act, it is im- 
portant to examine its broader aspects. And fourth, because only a 
beginning has as yet been made, a word should be said respecting the 
tasks that remain to be done in the immediate future. 


1. ‘Justice’ Is Different from Official Fiat 


The Constitution of the United States opens with the declaration of 
purpose of the American people to ‘‘establish justice.’’ Such a purpose 
requires that Government regulation be pursued, and that controversies 
be settled, upon an ethical and rational basis. The means to that end 
are the laws of the land. The vehicles by which they are applied are the 
Courts and, of late years, the administrative agencies of the United 
States. Both Courts and agencies, it should go without saying, must 
operate not only within the laws but within the purpose of laws and 
the Constitution. 

However, two contrary points of emphasis have gained considerable 
currency in the last decade or so. The first might almost be called the 
“eult’’ of discretion. The other is the assumption that whatever is of- 





*Reprinted from the American Bar Association Journal for December, 1946, 
pp. 827-31; 893. 
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ficial, or officially done, is necessary and therefore lawful. While dis- 
cretion has its place and government must operate, it should require no 
argument to demonstrate that constant emphasis on these two themes will 
inevitably destroy government according to law and substitute mere fiat 
in the place of justice. 


Law vs. Arbitrary Power 


Where law ends, arbitrary power begins. If the laws may be bent 
to the preferences of any official agent or tribunal, they cease to be laws, 
and become merely advisory declarations of the legislature. But this 
Nation was founded upon the premise, enunciated in the Declaration of 
Independence, that all arbitrary executive power is to be avoided. It is 
therefore unsound and unwise to divide government into matters of law 
and matters of discretion, because such a division implies that the one 
is as proper as the other. Although we may never wholly achieve it in 
all details, the whole theory and cast of our government is that it is a 
government of law, rather than a government of men. Discretion is 
merely the inescapable or unintentional residue. 

Nor is it any more valid to divide the field into matters of law and 
matters of government. While it is often convenient to refer to the 
mixed field of law and government, we do not mean thereby that matters 
of government are beyond the law. Under our Constitutional system, 
governmental powers must be exercised within the law. 


The Aim of All Law Must Be Justice 


In connection with either discretion or government, it is important 
also to bear in mind that law means not merely the letter of the statutes. 
The aim of all law is justice. Justice is the aim of statutory law. It is 
the aim of judge-made law. It must; also be the aim of administrative 
law. We will do well, therefore, to emphasize both law and justice in 
considering administrative powers and processes. Otherwise the Jaw and 
the methods of applying it become nothing more than a false front be- 
hind which arbitrary, unethical, and irrational operations proceed un- 
restrained. 

My point here is that we must begin with a firm basis—that we seek 
justice according to law, that discretion must play a subordinate part, 
and that governmental processes derive no validity from the mere fact 
that they are official. We may at times fancy that, as a practical people, 
we can safely deviate a bit here and there; but we do so at our peril and, 
after each such indulgence, the task of bringing our government again 
into line with our ideal must be given a high priority. 


ll. Legislation Must Set the Standards for Administrative Agencies 


As a regular matter, how are we to achieve justice according to law? 
I have said that the means and the vehicles to that end are the laws and 
the tribunals of the land. Here the laws have a dual function. Statutes 
create and fashion the tribunals, and they state the ‘‘law’’ in its usual 
sense of substance and procedure. 
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It is at this point, however, that we reach a crossroads in the field 
of administrative justice. Those who lean toward administrative ab- 
solutism maintain that statutes should create and empower agencies— 
but should go no further. Yet if we are to achieve a regime of law, 
there are several obvious answers to that new political creed. 

If there is no statutory law respecting procedure, administrative 
processes are left to be regulated solely under the broad phrases of the 
Constitution. But the Constitution does not mention administrative 
agencies or functions. In fact, it contains the barest passing reference 
to executive departments of government. Its framers assumed that laws 
would be made by Congress and applied by the Courts. They assumed 
that trial by jury would supply additional popular safeguards. They 
assumed that limitations on criminal law processes would preserve civil 
liberties. Yet administrative justice is subject to none of these limi- 
tations. 


Law Must Regulate and Control the Agencies 


Even more important is the fact that the Constitution is not, and 
was not intended to be, a code of law. It sets up a form of govern- 
ment. Administrative justice has been engrafted upon that form. It 
remains for us to provide a realm of law within which administrative 
agencies are to operate, just as law has been provided for Courts to ad- 
minister and a Judicial Code has been developed. Both substantive and 
procedural law have been provided for Courts. 

There is more reason to do both for administrative agencies because 
Courts may draw upon the principles of the common law and long tra- 
dition has given them a mode of procedure—whereas agencies do not 
profess to be bound by tradition and claim no descent from the com- 
mon law. 


Piecemeal Regulation Will Not Do 


It is sometimes said that, although these things may be true, the sub- 
stantive and procedural law applicable to an administrative agency 
should be prescribed piecemeal, for that agency alone.t In other 
fields, however, we instinctively and diligently seek uniformity and 
conformity in matters of procedure. Diversity merely feeds confusion, 
which is a great vice in any form of government and operates to defeat 
the very purposes of good government. Moreover, when administrative 
agencies are created or when additional powers are given to them, it is 
because there is some immediate and important public issue to be settled. 
The question is whether to regulate or not to regulate, and if so to what 
extent, rather than how to regulate. It is utterly impractical to expect 
Congress, at such a time, to enact a complete procedural law for one 
agency or one function. Under such circumstances, it is not surprising 


1“Until now it has been the policy of the Congress to set up in the organic act 
creating a new agency at least a rough outline of procedures suitable to its distinc- 
tive functions.” Attorney General Robert H. Jackson, Memorandum accompany- 
ing Veto Message relating to the Walter-Logan Bill; House Document No. 986, 76th 
Congress, page 8. 
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that procedural provisions respecting particular administrative agencies 
are often fragmentary, usually hastily improvised, and sometimes un- 
wisely imitative. 

These answers will not satisfy those who are distrustful of written 
law and who therefore seek to reduce legal processes to nothing more 
than individual judgments or orders in particular cases. Nor will they 
satisfy those who are distrustful of legislation by the elected represen- 
tatives of the people and who advocate instead the delegation of legis- 
lative and judicial powers to bodies of appointed specialists. 


The Necessity for Law-Making by Congress 


But if we are to have law in this field, we must have legislation. If 
our legislation is to be sound and wise, it must be grounded upon an 
understanding of the whole field of administrative justice. If it is to 
regularize, simplify, and make workable that field, then it must apply 
to all agencies and all functions. The need has been recognized by 
most of those whose duty it is to oversee the administration of the laws.” 

On June 11 of this year the Administrative Procedure Act became 
a part of the law of the land. It was the culmination of many years 
of official studies, legislative hearings, and cooperative discussions.* It 
is drawn on a functional basis, and hence applies to all agencies or oper- 
ations within its terms. The Gordian knot has thus been cut. We have 
made a beginning. Let us examine what it is and what it means. 


Ill. Scope and Significance of the Administrative Procedure Act 


The Administrative Procedure Act covers many subjects, which 
combine into an indispensable whole. It recognizes that administrative 
agencies both make and apply law, exercising legislative as well as 
judicial functions,® and that they operate through both informal and 
formal (or hearing) procedures.® Agencies are defined, and functional 
exceptions have been drawn.' 


2 In 1938 The Attorney General advised The President that “there is a need for 
Seinen reform in the wide and growing field of administrative law.” Senate 
ocument No. 8, 77th Congress. In 1945 The Attorney General stated: “The time 
is ripe for some measure of control and prescription by legislation. | cannot agree 
that there is anything inherent in the subject of administrative procedure, however 
complex it may be, which defies workable codification.” Senate Report No. 752, 
79th Congress, page 38. 

3 Public Law No. 404, 79th Congress, c. 324, entitled “An Act to improve the 
administration of justice by prescribing fair administrative procedure.” For the 
collected legislative documents, see Senate Document No. 248, Foth Congress. 

4See House Report No. 1980, 79th Congress, page 7 et seq.; and Senate Report 
+ ny 79th Congress, page | et seq.; Congressional Record, March 12, 1946; page 
et seq. 

5See “The Architecture of the Administrative Procedure Act,” 32 A.B.A.J. 550. 
ABA} 646 ‘Informal Dispositions under the Administrative Procedure Act,” 32 
7 See ‘ ‘Exceptions as to the Administrative Procedure Act,” 32 A.B.A.J. 749. 
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The approach is summarized in the following words of the report 
of the Committee on the Judiciary of the Senate of the United States :* 


The principal problems of the Committee have been: First, to 
distinguish between different types of administrative operations. 
Second, to frame general requirements applicable to each type of 
operation. Third, to set forth those requirements in clear and sim- 
ple terms. Fourth, to make sure that the bill is complete enough 
to cover the whole field. 

The Committee feels that it has avoided the mistake of at- 
tempting to oversimplify the measure. It has therefore not hesi- 
ated to state functional classifications and exceptions, where those 
could be rested upon firm grounds. In so doing, it has been the 
undeviating policy to deal with types of functions as such and in 
no case with administrative agencies by name... . 

The Committee feels that administrative operations should be 
treated as a whole lest the neglect of some link defeat the purposes 
of the bill... . 

The bill . . . is not a specification of the details of’ administra- 
tive procedure, nor is it a codification of administrative law. In- 
stead, out of long consideration and in the light of the studies here- 
tofore mentioned, there has been framed an outline of minimum 
basic essentials. . . 

The bill is designed to afford parties affected by administrative 
powers a means of knowing what their rights are and how they may 
be protected. By the same token, administrators are provided with a 
simple course to follow in making administrative determinations. 
The jurisdiction of the courts is clearly stated. The bill thus pro- 
vides for public information, administrative operation, and judicial 
review. 


We may, therefore, safely assume that the statute is, as its framers in- 
tended it to be, complete and plenary. 


Nine Basic Premises of the Act 


The terms of the statute are, of course, technical. The legislative 
documents which accompany it tend to explain the meaning of partic- 
ular words and phrases. This is not the place to enter upon a discussion 
of the minute applications of its several provisions. However, it will 
fittingly supplement the general description, which I have just read, 
to enumerate some of the basic premises of the legislation. There are 
nine that will illustrate the purpose and the coverage of this statute: 

(1) The first of these basic premises has already been indicated. 
The field of administrative justice can and must be made subject to 
democratic legislative processes. Administrative agencies can and must 
be bound by the statutory law of the land. Therein they have duties as 
well as powers. They are not ambassadors plenipotentiary, cireum- 
scribed by no rules save what they choose to call the good of the state. 


8 Senate Committee Report No. 752, 79th Congress, pages 5-7. 
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They are merely agents, bound by the scope of their authority and com- 
manded to do justice in the execution of the laws.® 


Eliminating Mystery and Confusion 


(2) Administrative agencies have an affirmative duty to make known 
to the public their organization, methods, and procedures as a pre- 
requisite to the exercise of administrative functions.’° This may be 
something new, but it is indispensable if the mystery and confusion is 
to be taken out of the administrative process. Courts operate in the 
narrow territorial confines of judicial districts, but agencies have a 
country-wide jurisdiction. Court organization is minutely prescribed by 
statute, while agencies are left to devise their own set-ups. Court pro- 
eedure has been standardized by the centuries in its essentials, while 
administrative methods are new. For these reasons, informational rule- 
making by administrative agencies is necessary. 

(3) In the matter of the exercise of legislative powers the funda- 
mental premise of the new statute is that—even where statutes do not 
require a hearing—the public has a right to notice and an opportunity 
to participate in rule making and official action therein must be ex- 
pressly taken upon a rational basis and for a legitimate purpose.” 


The Separation of Judicial Functions 


(4) In the field of adjudication the Act requires an amplitude of 


notice, availability of settlement opportunities, and the separation of 
functions. In other words, the premise is that the exercise of judicial 
functions by administrative agencies must be truly judicial in essential 
form and actual substance.” 

(5) ‘Star chamber’’ proceedings are outlawed. No one may be 
denied the right to be accompanied, represented, and advised by coun- 
sel, at all times and in all places.’ 


Limitations on “Investigations” 


(6) Investigatory processes are limited to those required for the 
purpose of securing the just administration of the laws. In this con- 
nection the report of the Committee on the Judiciary of the House of 
Representatives has put the matter very well in the following words: 


9See Section 9(a) and the definitions in Section 2(f). 

10 See Section 3. Some of the effects of the public information requirements of 
Section 3 are illustrated by the Federal Register of September 11, in which federal 
agencies were required to publish their organization and procedure not theretofore 
made available to the public. 

11 See Section 4, particularly subsections (a) and (b). The remaining subsections 
further the objective stated in the text. 

12See Section 5 as supplemented by Sections 7(a), 8(a), and 11. Subsection 
(d) of Section 5 adds an administrative duty to issue declaratory orders in proper 
cases. Subsections (a) and (d) of Section 6 supplement Section 5 by providing for 

“informal” (that is, non-hearing) procedures. Section 9(b) adds special requirements 
respecting licensing procedures. 

13 Section 6(a). See also Section 6(b). 

14 Section 6(b) and Hcuse Committee Report No. 1980, 79th Congress, page 32. 
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This Section is designed to preclude ‘‘fishing expeditions’’ and 
investigations beycnd jurisdiction or authority. It applies to any 
demand, whether or not a formal subpena is actually issued. It 
includes demands or requests to inspect or for the submission of 
reports. An investigation must be substantially and demonstrably 
necessary to agency operations, conducted through authorized and 
official representatives, and confined to the legal and factual sphere 
of the agency as provided by law. Investigations may not disturb 
or disrupt personal privacy, or unreasonably interfere with private 
occupation or enterprise. They should be conducted so as to in- 
terfere in the least degree compatible with adequate law enforce- 
ment. 

















Similarly, the issuance of actual subpenas must be equal, rational, 
and authorized ; and any subpena is contestable prior to or upon enforce- 
ment.5 

























Requirements As To Hearings 


(7) Statutory hearings, whether in the field of rule making or 
adjudication, must generally conform to the accepted modes of receiving 
proof in non-jury cases and of testing proof.’ It would be possible to 
expand on this subject at some length, but the real significance of these 
provisions will become more apparent in connection with the matter of 
administrative decisions, which are the crux of administrative justice. 

Where statutes require a hearing, the Act requires that the ex- 
clusive record for decision be made in open hearing,!* that decisions 
be made by, or with the recommendations of, hearings officers,!® and 
that the private parties concerned be given full opportunity to partici- 
pate in the decision process.'® In short, the administrative decision is 
made part and parcel of the hearing in order to assure that the hearing 
performs the function for which it is intended and to prevent the de- 
cision from departing from the evidence and the issues. 

The fundamental requirement respecting statutory hearings and 
decisions is that administrative action must be taken ‘‘upon consider- 
ation of the whole record . . . and as supported by and in accordance 
with the reliable, probative and substantial evidence.’’° The agency 
must show upon the record its ‘‘ruling upon each”’ finding or conclusion 
proposed or exception presented and agency decisions must include not 
merely findings and conclusions but ‘‘the reasons or basis therefor, upon 
all the material issues of fact, law, or discretion presented.’ ’24 





v wo 6(c); Senate Committee Report, page 20; House Committee Report, 
page 33. 

16 Section 7(c). See the extensive legislative history respecting this provision, 
for which purpose Senate Document No. 248, 79th Congress, provides a convenient 
collection and index. 

17 Section 7(d). 

18 Section 8(a). See also Section 5(c). 

19 Section 8(b). 

20Section 7(c). See also Senate Committee Report, page 22; House Committee 
Report, pages 36-37. 

21 Section 8(b). 
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Tests As To the Evidence 


The Act is therefore plain—if not indeed redundant—to the effect 
that evidence, issues, and decisions are a single whole, that the decision 
may not be made except upon and in accordance with the evidence, and 
that the evidence must—as the Senate Judiciary Committee Report 
states—meet the tests of reliability and probity ‘‘prevailing in Courts 
of law or equity in non-administrative cases.’’*? 

The same premise is no less plain where no administrative hearing 
is required or where subjects are excepted from the hearing require- 
ments of Sections 4, 5, 7 and 8.25 Section 6(d) requires every agency 
to state its procedural or other grounds for the denial of any request in 
rule making or adjudication. If there is no statutory administrative 
record upon which such a denial is tested, then the Act provides for 
judicial inquiry into the facts ‘‘to the extent that. the facts [are] rele- 
vant to any pertinent issue of law presented.’”* Whether or not there is 
a statutory administrative hearing, it is therefore undeniably a major 
premise of the statute that administrative action of any sort must be 
tested by facts, that the facts must be proved upon a record, and that 
the proof must meet the tests familiar in traditional Anglo-American 
Judicature. 


Questions of Law Are For the Courts 


(8) So much for questions of fact. But what of questions of law! 
The Act simply and expressly provides that Courts ‘‘shall decide all 
relevant questions of law, interpret constitutional and statutory pro- 
visions, and determine the meaning or applicability of the terms of any 
agency action.’ Its further premise, moreover, is that discretion must 
be exercised in a sound and rational manner, and! within the objectives 
permissible under law. Not only is that the whole tenor of the statute, 
but the Act expressly provides both for the things which are necessary 
to test the exercise of discretion and for judicial review of matters of 
discretion. 

Thus, statements of grounds are required where denials occur in 
informal or non-hearing cases of rule making or adjudication.*® Inves- 
tigative powers may be exercised only ‘‘as authorized’’ and ‘‘in accord 
ance with’’ the law and the facts.27 In statutory hearing cases subject 
to Section 8 the agency must make findings and conclusions, and state 


22 Senate Committee Report, page 22. 

23 [In the comparatively unusual case where there is statutory provision for a 
hearing and consequently for decision upon the record thereof but the subject is 
exempt from Sections 4, 5, 7, or 8, Section 10(e)(B)(5) nevertheless requires sub- 
stantial evidence which, as the Committee Reports point out, must meet the tests 
of ~~ 7(c). See Senate Committee Report, page 28; House Committee Report, 
page 45. 

24 Section 10(e)(B)(6); House Committee Report, page 45; and see, to the same 
effect, Senate Committee Report, page 28. 

25 Section 10(e). 


26 Section 6(d). It applies to formal or statutory-hearing cases as well, although 
Section 8(b) makes that unnecessary in most such instances. 
27 Sections 6(b) and 6(c). See also point (6) in the text supra. 
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the reasons and basis therefor, ‘‘upon all the material issues of . . . dis- 
cretion presented on the record.’’** A declaratory order may be issued 
or refused only in the exercise of ‘‘sound discretion.’’2® 


Judicial Review of Agency Discretion 


Judicial review is suspended only ‘‘so far as’’ agency action is 
“by law’’ committed to agency discretion.2° Committed ‘‘by law’’ 
means, of course, that claimed discretion must have been intentionally 
given to the agency by the Congress, rather than assumed by it in the 
absence of express statement of law to the contrary. ‘‘Abuse of dis- 
eretion’’ is expressly made reviewable.*! 

It should come to no one as a surprise, therefore, that the measure 
was explained on the floor of the Senate as providing for judicial re- 
view of the arbitrary exercise of discretion or of the exercise of discre- 
tion based on unsound reasoning®*—or that on the floor of the House 
of Representatives it was explained in the following words :** 


There are exempted [from judicial review] matters to the ex- 
tent that they are by law committed to the absolute discretion of 
administrative agencies. There has been much misunderstanding 
and confusion of terms respecting the discretion of agencies. They 
do not have authority in any case to act blindly or arbitrarily. 
They may not willfully act or refuse to act. Although like trial 
courts they may determine facts in the first instance and determine 
conflicting evidence, they cannot act in disregard of or contrary 
to the evidence or without evidence. They may not take affirmative 
or negative action without the factual basis required by the laws 
under which they are proceeding. Of course, they may not proceed 


in disregard of the Constitution, statutes, or other limitations recog- 
nized by law. 


It would be hard, therefore, for anyone to argue that this Act did 


anything other than cut down the ‘‘cult of discretion’’ so far as federal 
law is concerned. 


Plenary Review of “Legal Wrong” by Action or Inaction 


(9) Finally, the Act expressly provides not only that every instance 
of ‘legal wrong’’ shall be subject to judicial review** but that adequate 
intermediate judicial relief shall be provided,** that inaction shall be as 





28 Section 8(b). See Senate Committee Report, pages 24-25; House Committee 
Report, page 39. 


29 og 5(d). See Senate Committee Report, page 18; House Committee Re- 
port, page 31. 

39 See introductory clause to Section 10. 

31Section 10(e)(B)(1). See the House Committee Report, page 55, n. 22. 

82 Congressional Record, March 12, 1946, page 2195. 

83 Congressional Record, May 24, 1946, page 5759. 

34Section 10(a). A right of review is thus granted, whether or not particular 
statutes make similar provision. In view of some recent theories, this in itself is 


4 most significant contribution of the Act. 


85 Section 10(d). 
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much subject to review as excessive action,®® and that every recognized 
type of question of law—including supporting evidence for findings 
upon which agency action rests**—shall be subject to judicial review.%* 
It is therefore a major premise of the statute that judicial review js 
not merely available but is plenary in every proper sense of the word. 
No administrative agency need fear it so long as administrative oper- 
ations accord with law, but no citizen need complain that he is without 
it if he has been subjected to injury beyond the law. 

None of these premises of the Administrative Procedure Act will 
bear attack, unless the concept of justice according to law is to be 
abandoned. There is no half-measure or middle road. However, the 
statute need not be viewed as a straight-jacket for administrative agen- 
cies. Except so far as there may be other or ‘‘outside’’ requirements 
of law,*® it simplifies as well as directs administrative processes. Official 
compliance will set at rest endless bickering and discussions as to what 
is proper procedure. Under the Act, agency action may be attacked— 
but it can be as simply defended. If indeed there is any danger to 
good and efficient government in the Act, that danger lies in its becom- 
ing merely a form through indifferent administration, reluctant inter- 
pretation, or insufficient public understanding. 


IV. Continuing Vigilance and Further Legislation Are Essential 


What of the future? Government is always restless. Apart from 
the fact that we live in an era of governmental violence in many parts 
of the globe and that we have just completed the shooting phase of the 
greatest war of our history in order to put down such violence, we would 
be foolhardy to assume that government can stand still at home in the 
Western Hemisphere. Those who would change our form of govern- 
ment may for the moment at least be reduced to a remnant, but never- 
theless government will continue to do things, to undertake new pro- 
grams, and to devise new measures to alleviate the evils of the day. 

In the field of administrative justice we as a Nation, seeking either 
to maintain or perfect our domestic institutions, should forge ahead 
along two main lines: First, we should enforce and expand what we 
have done in the field of justice. Democracy must not merely work, but 
must function, to accord with our ideals, of which justice according to 
law stands high on the list but requires constant effort and vigilance. 
Specifically, we must first be assured that existing legislation to this 
end is made fully effective. Then we must add to it, lest for want of 
diligence we retrogress. 

Indeed, we must not assume that what we have done so far is either 
the end or necessarily the best course. Carefully studied and measured 


36 Section 10(e)(A). See also the definitions in subsections (d), (e), (f), and (g) 
of Section 2; and see Sections 6(a) and 8(b). . 

37 Section 10(e)(B)(5) and (6). See, in this connection the Senate Committee 
Report, pages 28, 30-31; House Committee Report, page 45; and item (7) in the 
text supra. 

88 Section 10(e) generally. 

89 See Section 12 
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experience may indicate that we should revise the present administrative 
system entirely. For example, there may be room for the return of 
certain functions to the ordinary Courts of the land, or it may be wise 
to create new Courts to exercise functions now casually committed— 
or assumed to be properly committed—to executive agencies. 

That is a line of progress which has been made from time to time 
in the past. Congress itself has recently surrendered the legislative 
prerogative respecting tort claims and committed the function to the 
regular Courts.* 


Courts Should Not Surrender Their Functions 


Secondly, we must give more attention to the substantive phases of 
legislation where administrative justice is involved. That is a duty which 
not only Congress but every affected interest must face. Heretofore, 
with some notable exceptions, the trend of government has been for 
legislatures to shed their responsibilities for the making of law. There 
has been a much too ready acceptance of the idea that the real work 
of governance must be left to the ‘‘experts.’’ The Courts, too, seem 
to have become imbued with the idea that the judicial duty and func- 
tion is theirs to surrender. In fact, however, it may be doubted that 
either the Congress, the Courts, the experts, or the public gain by such 
unrestrained methods. Such a trend will ultimately leave Congress and 
the Courts with little vital work to perform. At the same time the 
administrative arm finds itself directed to proceed with fragmentary 
powers and vaguely stated authority. 

It would therefore be a great advance if we could tear from our 
minds the concept that legislatures are ‘‘delegating’’ powers, for dele- 
gation implies surrender and abdication. Instead we should proceed 
upon the proper theory that—through our legislatures—we are stating 
law as fulsomely and as accurately as possible, leaving the necessary 
execution to Courts or administrative agencies as the case may be. 
By abdication, legislatures and Courts avoid many problems, rather 
than solve them. If we would proceed on the premise that we are stating 
law, we would in part at least narrow the area of doubt and ‘‘discre- 
tion.’’ 

Here indeed is a field of statesmanship, good government, and de- 
mocracy, in which all can share—legislators, administrators, educators, 
the public, those who are regulated, and the legal profession. It is 
understandable that lawyers traditionally consider judge-made law to 
be the highest form of jurisprudence. As a profession you are also much 
concerned with questions of the forms of government, the separation of 
powers, and the development of constitutional law. Yet each of you 
knows that, in your daily work, statutes and regulations constitute the 
bulk of the living law. 


40 Public Law No. 601, 79th Congress, c. 753; Title 1V; Federal Tort Claims Act, 
approved August 2, 1946. 
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Our Fundamental Concept of Government and Law 


I commend to you, therefore, the proposition that the proper fram- 
ing of legislation should command some of your best talents and atten- 
tion. Give your best efforts to such matters, for they are important if 
the idea of justice according to law is to survive and flourish. 

Our new administrative law statute reflects in letter and in spirit 
our conception of the fundamental principles underlying the Amer- 
ican Government. I would express our views on that subject thus: 

The law is not the people; the people is not the law. The law is 
the spirit of justice governing the people. If this spirit of justice, im- 
pinging as it should upon every individual, fails to reflect full faith, 
fails to inspire full credit and confidence, in the hearts and minds of 
the people, then there prevails a threat of no mean magnitude to the 
future strength and the future continuation of this form of govern- 
ment. 

If, on the other hand, this spirit of justice, prevailing in law and 
in administration, finds a resting place of confidence and contentment 
in the hearts and the minds of the citizenry, if each individual is 
brought to believe that he receives the same measure of the spirit of 
justice that his brother receives, this Nation and this form of govern- 
ment, of which we are so proud, will, under God, find a course of con- 
tinuation for the welfare of civilization in the centuries to come. 





A Statement on Uniform Classification 
By Rosert E. Boye, Jr.* 


It is hardly necessary to mention it, yet it should be made abun- 
dantly clear, that the views I express, and such statements or express- 
ions I may make, are altogether personal and unofficial, and do not bear 
the sanction of my principals nor of my Classification colleagues in 
other territories. 

To those of us who work constantly with it, Classification is ex- 
ceedingly interesting. It has been my good fortune over a period of 
more than 25 years to have some touch with practically every phase 
of traffic management. Nothing has been more full of interest than 
Classification work. Each day, and often many times a day, we deal 
with new problems, perplexing problems, but always interesting and 
stimulating problems. But I sometimes feel that most traffic people 
are but little concerned with Classification—I say that because generally 
they exhibit but little interest in or concern about it. But I predict the 
time is not far off when you will be greatly interested, because, for bet- 
ter or for worse, the Classification is going to strike us all on the most 
sensitive spot of all—the pocketbook. 

There is not nearly enough time to explore even the salient features 


of the subject, but I believe it would be helpful to take a few minutes 
and sketch for you the background of Classification uniformity. 


History of Classification Uniformity 


There was no semblance of Classification uniformity until some 
years after the Civil War. Each railroad had its own Classification, 
and, more often than not, several of them. With each line of railroad 
publishing its own rates and Classifications, complication and confusion 
was the natural result. 

As far as I can learn, there has been active demand for Classifica- 
tion Uniformity for nearly 75 years. This pressure for a Uniform 
Classification has been voiced by the I. C. C., various shipper groups, 
by the several State Commissions, and on occasion by the railways. The 
conventions of State railroad commissioners have repeatedly urged 
uniformity. More than once the Congress has considered legislation to 
compel it. In its very first annual report, the I. C. C. dealt at great 
length with the subject of Classification Uniformity, and as the years 
passed, the Commission became more and more concerned with Classi- 
fication, sometimes pressing the Congress for legislation on the subject, 
and sometimes urging against it. I find that in at least 33 of its annual 
reports to Congress, the Commission stressed Classification Uniformity. 


* Mr. Boyle is Chairman of the Southern Classification Committee. The state- 
ment printed here is from an address which he made before the Southeast Shippers 
nference, in Atlanta, Ga., on October 10, 1946. 
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Strangely enough, it was not pressure from the shipping public nor 
the regulatory bodies, but rather it was the necessity of self-preservation 
which caused the railways in Southern territory to take the first im- 
portant step towards Classification Uniformity. Intense competition for 
the sparse traffic available brought on ruinous rate wars, and these in 
turn led to formation in 1875 of the Southern Railway and Steamship 
Association. Among other things, the Articles of Association provided 
that the Commissioner of that Association would prepare a revised Clas- 
sification which, when adopted by the member lines, would be applied 
exclusively on all compctitive business, but leaving to the individual lines 
the choice of applying on local business, such classification and rates 
as they deemed best. Thus was born the Southern Classification, which 
has continued unbroken to this day. 

Southern Classification No. 1 became effective April 15, 1876. It 
was published as a circular of the Southern Railway and Steamship 
Association in much the same form as at present, and embraced 910 
articles. Only 41 articles were assigned carload ratings, thus making it 
preponderantly an any-quantity Classification. Today there are very 
few any-quantity ratings in the Classification. From Southern Classi- 
fication No. 1 in 1876 we have come a long way to Southern Classification 
No. 60, now in effect. The present Classification names nearly 10,000 
articles of commerce, most of them unknown when the first issue ap- 
peared 70 years ago. The Classification has kept in step with the growth 
of the country; in fact, it is a panorama of the commercial, industrial 
and scientific development of the nation. 

While we have had a large and constantly increasing measure of 
Classification Uniformity in Southern territory since 1876, there was 
little uniformity from a national standpoint until advent of the Con- 
solidated Freight Classification, effective December 30, 1919. With this 
Classification there came into being complete national uniformity as 
to commodity descriptions, minimum weights, packing requirements, and 
the all-important Rules. Only a small measure of uniformity was 
achieved in the ratings, but since the Consolidated Classification has 
been in force, there has been constant revision in the ratings, so that 
today there is a very large measure of uniformity in the ratings. 


The Commission’s Findings—Problem of Exceptions 


Now we are at the threshold of National Uniformity—uniformity 
of ratings and rates—as contemplated by the Commission’s findings 
in Dockets 28300 and 28310. In order to reach some understanding of 
the problem, it is first necessary to understand the Commission’s /ind- 
ings. To me, the decision and findings in the Classification Case, Docket 
28310, leave much to be desired in the way of clarity. They are in some 
respects downright perplexing. Perhaps this is due to my own lack of 
understanding; but, whatever the reasons, the fact remains, I suffer 
some doubt and uncertainty as to what is required by the findings. 

Perhaps the most obscure feature of the Docket 28310 decision is 
the matter of Exceptions. It has been emphasized that Exceptions are 
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not at issue in the proceeding; yet it is my own best judgment that 
from the standpoint of tonnage and revenue, the Classification Excep- 
tions are more involved than anything else. Certainly they give me 
the greatest concern. It is inconceivable that the I. C. C. would perm- 
anently super-impose the Appendix 10 Scale of rates upon the present 
elass rate adjustment throughout the country. If that should be the 
result, the entire proceedings in 28300 and 28310 would be invalidated, 
because under such a scheme we would make a completely uniform 
Classification, only to destroy uniformity by the maintenance of general 
exceptions, which is largely the case at the present time. The matter 
of Exceptions is of such vital importance in the making of a Uniform 
Classification that I believe it worth while to read from the report in 
28310 all that the Commission had to say on the subject: 


‘*Classifications are not the correct media for remedying inequali- 
ties in territorial class-rate levels, which should be accomplished by 
modifying the rates themselves. Where adequate justification arises 
for lower charges in a portion of the territory, or from and to par- 
ticular points, the proper remedy is the establishment of lawful ex- 
ceptions to the classification, or commodity rates. The situation 
described does not justify exceptions that have territory-wide ap- 
plication and afford relatively lower rates than in the immediately 
adjoining or adjacent territory.’’ 

‘*While exceptions to classification are not in issue in this proceed- 
ing, it is difficult to understand how a particular rating on a given 
article or description of traffic is justified for application throughout 
an entire present classification territory, but is not extended to an 
adjoining territory. It would be unusual if the justifying condi- 
tions ended abruptly at the territorial boundaries.’’ 

‘“We believe that the assignment to the same article of commerce 
of a rating which is different (in terms of percentage relation be- 
tween class rates governed thereby) throughout one territory from 
the rating in another, because the article moves in large volume in 
the one as a whole and in small volume in the other, causes undue 
preference and prejudice between the shippers in the two territories, 
as well as between the traffic and between the territories. A heavy 
movement between particular points might be so great and regular 
as to justify commodity rates between such points lower than the 
corresponding rates under classification ratings, and heavy move- 
ments between many points in a broader, though localized, area 
might justify exceptions to the classification restricted to such area; 
but neither situation would warrant classification, or exception, 
ratings throughout one of the present extensive classification terri- 
tories, different from those in the adjoining territory.’’ 


In the findings, Classification Exceptions are mentioned only in 
finding 6, which states, among other things, ‘‘ That it is not intended that 
the findings with respect to wniformity shall prevent the making of ex- 
ceptional classification ratings provided such exceptional ratings shall 
not tend to impair uniformity of Classification.’’ 
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To me, all of this implies not only an admonition to the carriers 
about making future exceptions, which would destroy uniformity, but 
also runs ultimately to the maintenance of existing Exceptions to the 
extent they have the effect of nullifying Classification uniformity. If 
this conclusion be sound, then the building of a Uniform Classification 
is indeed a grave and difficult task. We are, therefore, faced with the 
making of a Classification which at some future time will supplant all 
those exceptions which tend to impair uniformity of Classification. 
This means then, the consolidation of not 3, but 15 or more Classifica- 
tions. 

It necessitates an examination of every Exceptions rating through- 
out the country. It surely means that in many instances, long estab- 
lished principles of Classification-making must give way to, or at least 
share with, more compelling and more practical considerations which 
underlie the Exceptions ratings. 


Belief as to “‘Over-All’” Interest of the Commission 


In seeking the over-all intent of the I. C. C. in Docket 28310, I con- 
strue the decision as requiring the carriers to: 


1. Initiate a Uniform Classification for national application. 

2. Such Uniform Classification shall be reasonable and just as 
respects shippers, and shall insure proper preservation of Reve- 
nue for the carriers. 

Such Classification shall ultimately supplant Exceptions ratings 
having general application, to the extent such Exceptions tend 
to impair Classification uniformity. 


On the assumption that this sort of Classification is the goal, the 
three Classification Committees have been diligently at the task for a 
year, doing a vast amount of spade work, preparing elaborate rate state- 
ments, searching the records for essential data, and perfecting the pro- 
cedure. Since we would not attempt a revision of such magnitude and 
vital importance without the advice and counsel of shippers, I think 
you should know something about the procedure under which this new 
Classification will be made. 


Procedure Outlined 


Briefly, the work will be in the hands of a Committee on Uniform 
Classification, made up of the 3 Classification Chairmen. The Com- 
mittee’s headquarters will be in Chicago, and it will have such staff as 
muy be essential. The 3 Classification Committees will separately pre- 
pare all available information as to each individual item in the Classi- 
fication, including uses of the article, the weight per cubie foot and 
value per pound as packed for shipment, the kinds and types of packages 
used, all Exceptions ratings in effect throughout the country, the nearest 
prescribed 28300 class necessary to preserve existing revenues in each 
territory and inter-territorially. All of this information, developed sep- 
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arately by each Committee, will be consolidated on one sheet by the 
Uniform Committee. With these data before it, the Committee will 
recommend uniform ratings. The recommendations will go to a small 
Classification Advisory Committee in each territory—South, East and 
West. These Advisory Committees consist of six or seven railroad traf- 
fic officers. These recommendations which are acceptable to the Ad- 
visory Committee will then go on a special docket for public hearings at 
convenient places. The recommendations which are not acceptable to 
one or more of the Advisory Committees will be disposed of by a joint 
meeting of the 3 Advisory Committees, assuming the Committee on 
Uniform Classification is not able to reconcile the differences by making 
a new recommendation. This may seem to you like ponderous and un- 
wieldy procedure—but considering how grave and how great is the task, 
I think the procedure is as simple and direct as we can make it. Ex- 
perience may dictate some change, but this is the plan under which we 
have begun. 

Generally speaking, the Committee will take up the work in the al- 
phabetical order in which the articles are listed in the Classification. 
But we have decided that the first docket should embrace a wider variety 
of traffic than would result if we followed a strict alphabetical order. 
We hope to include in the first docket, six important groups of articles, 
viz: Furniture, Machinery, Lumber and Forest Products, Paper and 
Paper Articles, Fresh Meats and Packing House Products, and Fresh 


Fruits and Vegetables. These embrace traffic which is light and bulky, 
heavy and compact, raw materials and finished goods, of high and low 
value, requiring the use of box cars, open cars and refrigerators. 


Machinery as an Illustration 


We have completed the preliminary work on nearly 2,000 items, 
and in less than 30 days the Committee on Uniform Classification will 
begin preparation of the first docket. I would like to demonstrate to 
you the complexity of the task. For several reasons I have selected 
Machinery as a fair example. Excepting only the necessities of life, 
machinery perhaps moves more generally than any other article of com- 
merce. The Classification lists more than 900 kinds of machines. 

Aside from the movement of industrial machinery, there is a vast 
movement of an endless variety for other purposes. Hotels and office 
buildings have elevators. We find machines in every hospital, laundry 
and dairy. Hundreds of thousands of homes are heated by stokers. 
Every service station has an air compressor. The tens of thousands of 
drug stores have carbonating machines for the soda fountains. In some 
sections of the country windmills dot the landscape. Banks, stores, 
theaters and offices use many kinds of machines—ty pewriters to mim- 
eographs; check-writers to bookkeepers ; projectors to coin changers. 
Every municipality has a water system, and machines are essential on 
the farms. Machinery is everywhere! And it is the one thing which 
moves on the Classification ratings in every section of the country. 

In 1941, the last pre-war year, Class I railroads originated 3,190,103 
tons of machinery, on which the revenue was approximately 40 million 
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dollars ($39,851,301). In 1944 there were 5,851,853 tons originated, 
and the revenue was nearly 88 million dollars ($87,864,741). Now in 
framing a Uniform Classification we are admonished to bring forth one 
which shall preserve this revenue, and which shall result in rates just 
and reasonable as respects the shipper. 

Let us examine the problem. In Southern and Official Classifica- 
tion a preponderance of all machinery is rated Class 40 in carloads, and 
in Western Classification, Class 45. To preserve revenue under the 
prescribed uniform class rate scale it will require: 


Class 35 Within Official Territory. 

Class 45 Within Southern Territory, and between Official, on the 
one hand, and Southern and WTL territories, on the other. 

Class 55 in Western Classification Territory and Between SWFB 
and other territories. 

Class 50 Between Southern and WTL Territories. 


To preserve the revenue within Official Territory would reduce rates: 


Within the South 

Between Official and South at least 
West of Mississippi River, between 
From Official to WTL 


But if we should attempt to maintain revenue on machinery moving 


within, from and to the South, it would increase the rates in Official 
territory between 35% and 40%, and at the same time reduce the rates 
through Western territory some 20 to 25%. And if the revenue 
of Western Lines is to be preserved it will increase the Eastern rates 
by at least 50%. Finai figures are not quite ready, but the percentages 
I have named are substantially correct. 

What is the solution of this kind of problem? Whose revenue is 
to be preserved? What rating will be just and reasonable to all ship- 
pers and receivers? How can this situation possibly be composed by 
the application of accepted principles of Classification-making? Frank- 
ly, I do not have the answer, but a solution must be found. Even when 
we have done our very best, some one is going to be hurt. 

In giving you this single example of machinery, I have selected 
one which by comparison is simple, because only the Classification rat- 
ings are involved. The nightmares will come when we deal with articles 
which move on varying Exceptions ratings all over the country. 


Commodity Rates and Minimum Rates 


Aside from fitting a Uniform Classification into the uniform class 
scale so as to substantially preserve revenue, and at the same time pro- 
duce charges which are just and reasonable as respects the shipper, we 
are faced with a comprehensive study of the all-important commodity 
rates. Not that the Uniform Classification will supplant commodity 
adjustments, rather to make sure that it does not. We already have 
found that with substantially increased class rates in Eastern territory, 
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and substantially reduced class rates everywhere else east of the Rocky 
Mountains, certain very important commodity rates must be revised. 
In framing the new Classification we could easily make ratings which 
will play havoe with sensitive commodity rate adjustments. The fact 
that we must guard against such things, simply adds to complexity of 
the task. 

Another burden of the Classification-makers is the care to be ex- 
ercised by reason of minimum rates. Numerous commodity rates and 
Exceptions ratings are subject to minimum rates on interterritorial 
traffic. The new Classification will result in altogether new minimum 
rates, which in turn can completely upset commodity or column rates. 
In fact, I see no escape from some demoralization along these lines. 

Classification never has been an exact science, and in drafting the 
new Classification it will become even less so. Ordinarily, ratings are 
determined along certain principles of Classification which have become 
stabilized or crystallized by usage. The revenue or charges have been 
determined by adjustment in class rates. Now the procedure ts reversed. 
The pattern of class rates is rigidly fixed, and we are faced with the 
problem of fitting into this class rate pattern nearly 10,000 articles of 
ecommerce. In doing so we have the seemingly impossible task of build- 
ing a Classification which will fairly and substantially preserve the 
carriers’ revenues; which will make for just and reasonable rates for 
the shippers; one which will take the place of Exceptions which other- 
wise would make a mockery of Classification uniformity ; one which will 
do the least violence to the commodity rates which move a preponder- 
ance of the nation’s commerce; one which will not set up discrimination 
but will at the same time satisfy the demands of competition in all its 
forms,—competition between articles, between shippers, between car- 
riers, and between territories. In brief, the carriers, in cooperation with 
the shipping public, have got to make a Classification which will move 
the freight to the reasonable satisfaction of all concerned, or else have a 
Classification made for us—perhaps of another kind. 

The strait-jacket of rigid uniformity of rates and Classification will 
undoubtedly bring about many weird and novel situations. I often feel 
that no one—whether in the ranks of the shippers, the carriers, or 
others,—fully comprehends the gravity, importance or consequence of 
these decisions. Certainly, as we dig deeper into the problem of uni- 
formity, we are going to unearth pitfalls and obstacles not yet dreamed 
of. We have got to make a Classification, and I predict no one will 
like it, least of all those charged with framing it. But there is no cause 
for gloom or despair. Rather, let’s begin the task in good humor and 
from beginning to end give it the fullest measure of our time, talent 
and experience. For my part, I propose to take up the work in the 
spirit of that wit who penned these lines of nonsense: 

As I was sitting upon my chair, 

I knew the bottom wasn’t there, 

Nor legs, nor back; but I just sat, 

Ignoring little things like that. 
We'll just have to ignore all the preposterous and impossible things, 
and get on with the job. 
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AMERICAN BAR ASSOCIATION MEDAL BESTOWED ON CARL McFARLAND* 


An act of justice was done by the [American Bar] Association as 
to one of its many tireless workers in the cause of justice, law, human 
rights, and the restoration and maintenance of our form of government, 
when the American Bar Association Medal was bestowed on Carl Me- 
Farland, of Washington, D. C., the indefatigable lawyer who has led 
and guided the perfecting and enactment of the Association’s bill which 
this year became the Administrative Procedure Act. 

Since this Medal, which is token of the Association’s highest honor, 
is awarded for conspicuous services in behalf of American jurispru- 
dence and justice during the year or culminating in the year, the be- 
stowal appropriately took place at the Association’s Annual Dinner, in 
Atlantic City on October 30. Eloquent remarks in presentation were 
made by Former Attorney General Homer 8. Cummings, who had been 
selected for the post because of his long association and close friendship 
with the recipient, as well as his own championship of the cause in 
which Carl McFarland has worked so long and brilliantly. He put in 
proper perspective the importance of this work, to lawyers and the 
public. 

‘‘The Administrative Procedure Act is a great charter of funda- 
mentals of law, justice, and fairness, as to the agencies,’’ Mr. Cum- 
mings declared. ‘‘On it new measures must be builded as the need 
arises. Meanwhile the gains must not be frittered away.”’ 

In accepting the award, Mr. McFarland said, with characteristic 
modesty, that he took it ‘‘for all those who have worked so long and well. 
This puts the golden seal of approval on what they did.’’ One of the 
most distinguished audiences in Association history acclaimed the award. 

This is the second time Carl McFarland has received a high honor 
from the Association. In 1934, he was the first winner of the Erskine 
M. Ross Essay Prize. His subject then was ‘‘ Administrative Agencies 
in Government and the effect thereon of Constitutional Limitations.”’ 
He has been Chairman of the Committee on Administrative Law for 
four times since 1941 and then became the first Chairman of the new 
Section on Administrative Law. 

Born in Washington State in 1904 and educated at the University 
of Montana, he served under Mr. Cummings in the Department of Jus- 
tice and was the Assistant Attorney General from 1937 to 1939 and was 
one of the ‘‘minority’’ members of the Attorney General’s Committee 
on Administrative Procedure. He resigned in 1939 to practice law in 
the District of Columbia. 

The list of recipients of the Medal which is a galaxy of those who 
have rendered great services to American jurisprudence in its varied 
and changing forms, is as follows: 





* Article reprinted from the American Bar Association Journal for December, 
1946. Mr. McFarland is a prominent member of the Association of Interstate Com- 
merce Commission Practitioners. 
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1929 Samuel Williston 

1930 Elihu Root 

1931 Oliver Wendell Holmes 
1932 John Henry Wigmore 
1934 George Woodward Wickersham 
1938 Herbert Harley 

1939 Edgar Bronson Tolman 
1940 Roscoe Pound 

1941 George Wharton Pepper 
1942 Charles Evans Hughes 
1943 John J. Parker 

1944 Hatton W. Sumners 
1946 Carl McFarlend 


The 1945 volume of the Annual Survey of American Law, prepared 
by the New York University School of Law, of which Arthur T. Van- 
derbilt is Dean, was dedicated to Mr. McFarland, in like recognition of 
his conspicuous services to American jurisprudence in 1945. This be- 
stowal was made at a dinner at the Lotus Club in New York City on 
September 19, 1946. 
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SALARIES OF CLASS | STEAM RAILWAY OFFICIALS 


The Interstate Commerce Commission’s Bureau of Transport Eceo- 
nomics and Statistics has issued a report summarizing returns of class 
I steam railways for the calendar year 1945, showing the salaries of 
railway officials who received compensation of $10,000 or more annually 
in the calendar year 1945. 

Since the report does not take into account compensation after 
income taxes, some of the figures would suggest an affluence hardly 
reconciliable with the realities. 

For example the largest salary received by any railroad official is 
shown to be that of the president of the Pennsylvania Railroad System, 
the amount shown being $110,000. Under income tax laws, however, 
this seemingly fortunate official would have to deduct approximately 
$76,200 for income taxes leaving only approximately $33,800. 

The next highest salaries shown are those of the President of the 
Southern Pacific, $100,000, the New York Central $90,000, and of the 
Chesapeake and Ohio, Norfolk & Western, Reading, Southern and 
Union Pacific, in each case being $75,000. Even as to the $75,000 salaries 
over $46,000 is required to be paid in income taxes. 

An interesting feature of the report is that the aggregate amount 
of salaries of $10,000 or more paid by the reporting railways was only 
.63 of 1 percent of the total compensation of the employees. 

The report stated that only 1,428 persons received salaries in excess 
of $10,000 in the year 1945 and more than one-half were within the 
group $10,000-$14,999 and they received 36.29 percent of the total sal- 
aries of the 1,428 persons. Officials receiving salaries of $60,000 or more 
were shown to be 26 in number. 
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BOOK REVIEW 


Regulation of Transportation—Practice and Procedure Before The 
Interstate Commerce Commission, By Joseph H. Tedrow, LL.B., 
Copyright, 1946 


By Rosert N. BurcHMoRE* 





One who desires to study the fundamentals of interstate commerce 
law and procedure is immediately confronted with the problem of find- 
ing suitable text material. Instructors of classes have long felt the need 
for comprehensive texts on which to base class room teaching. There is 
no lack, it is true, of legal treatises on transportation law, and several 
excellent works collect the leading cases under the Interstate Commerce 
Act. But these are for use of qualified lawyers and the teacher who 
wants in a single text the complete syllabus of a course for prospective 
lay practitioners finds that he has to write it himself. 

That is what the author of this book has done. The book began as 
a compilation of the author’s notes and materials used in conducting 
a class in interstate commerce law and procedure which was sponsored 
by the Traffic Club of Kansas City under the School of Business Ad- 
ministration of the University of Kansas City. In so doing, the author 
has produced a text that will provide both student and instructor with 
an outline of the entire subject and as a guide to required reading. Yet 
the book avoids detailed treatment of any individual topic. 

The outline and text material comprise 123 mimeographed pages, 
followed by six quizzes that effectively test the results of the students’ 
reading. The first 20 pages introduce the subject with a broad outline 
of the fundamental concepts of Anglo-American common law, and the 
law of our constitution, and describe the status of the common carrier 
inlaw. This introductory material is not intended to be profound or 
complete, but if it does no more than provoke further study and serve 
as the basis for discussion and research, then it is well worth the space 
which the author gives to it. 

Next the author turns to the Interstate Commerce Act with an out- 
line of the historical events which led up to the enactment of the original 
Act to Regulate Commerce, its origin, purpose, and early deficiencies. 
This is followed by treatment of the present Act. This treatment con- 
sists of a suggested exercise for the student in outlining and digesting 
the provisions of the act for himself, with sample outline of section 1 
included. The student looking for a ready-made outline of the act will 
not find it in this book, but he will find in the suggested exercise a worth- 
while method of acquiring a valuable familiarity with the various pro- 
visions of the law. 

In 20 pages of material on practice and procedure before the Com- 
mission, the author mentions the fundamental rules of evidence, rules of 
practice, procedure for intervening, application of the rule of stare 
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decisis, and possible pleadings before the Commission at various stages 
of a proceeding, with sample pleadings shown. 

The bulk of the text is devoted to a discussion and digest of some 
200 or more leading cases of judicial review of Commission orders and 
interpretation of specific provisions of the act. From the Arizona Gro- 
cery Company case to the Shreveport principle, the author has organ- 
ized and outlined the highlights of Commission reports and court de- 
cisions that vitalize the naked words of the statute. Preference and 
prejudice, the commodities clause, through routes and joint rates, repar- 
ation, and statutes of limitation, are a few of the topics on which leading 
eases are digested. Motor carriers, water carriers, and freight for- 
warders receive attention as their activities have been the subject of 
judicial pronouncement. 

Hitherto privately published and sold in limited quantities at $15.00 
a volume, the reviewer understands that the author intends to have the 
book printed and made available through publishers. 




















A Weak Transportation System 
By Wisur La Rog, Jr.® 


I have not come here today so much to make a speech as to present 
a plea. I feel very seriously about the subject matter of my presenta- 
tion, and I shall present it to you pretty much as if you were court and 
jury combined. You will pardon me if I talk in serious vein because my 
subject is one that cannot be dealt with humorously. 

A lawyer is supposed to explain to the court and jury at the opening 
of his case what the issues are and what points he intends to make. And 
since you are both court and jury, I shall outline briefly to you the issues 
as I see them and the things which I hope to prove. 

First, I believe that developments in the world today are such as 
to put our capitalistic democracy somewhat on the defensive and that it 
is vitally necessary for us, if we are to maintain our American way of 
life, with all its freedom and its individual initiative, to demonstrate to 
the world that our type of democracy can minister to the welfare of its 
citizens much better than can any other known type of government. I 
confidently believe that we can demonstrate this if our people will 
cooperate in time of peace as they cooperated in time of war. 

Second, I shall attempt to show that our success in ministering to 
the welfare of our people depends in large measure on the strength of 
our economic structure and its ability to sustain maximum production. 
We cannot expect prosperity if there are not enough goods to give each 
citizen an adequate share. 

Third, while our economic structure as a whole is sound and healthy, 
the part of it which is represented by our transportation system is, on 
the whole, relatively unsuccessful and dangerously weak. 

Fourth and last, I shall undertake to prove that this condition is 
due in part to a lack of teamwork and a lack of a feeling of responsibility 
on the part of Congress, the administrative agencies, labor and all others 
concerned and that to solve the problem it will be necessary to have not 
only a strong feeling of responsibility but a maximum amount of team- 
work between all concerned. 


Totalitarianism vs. Democracy 


No one will dispute me when I say that the chief issue in the world 
today is the issue between totalitarianism and democracy. The extent to 
which communism and other forms of totalitarianism are sweeping across 
the world is enough to cause deep concern to every true lover of de- 
mocracy. Time does not permit an extensive consideration of this tre- 
mendous issue. I am supposed to deal primarily with transportation, but 
I feel that I would not do justice to the transportation problem if I did 
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not outline the political and economic background against which, in my 
opinion, all vital problems, including transportation, must be studied 
at this very interesting point in the history of the world. 

I feel profoundly serious about this great international issue be- 
eause of my conviction that human freedom is involved in it, including 
your freedom and mine. For there is no escape from the conclusion 
that under the totalitarian form of government the individual becomes 
the servant of the state and the human being, regarded in our type of 
democracy as a child of God, becomes a mere cog in a great superstate 
machine. The issue narrows down to the point whether the political 
objective to be sought is the welfare of the individual citizens or the 
welfare of the state. Says Mr. Stalin, ‘‘The state is everything, and 
its good is the supreme goal of all human effort.’’ Says American de- 
mocracy, ‘‘The object of all government is the welfare of the individual 
citizens, the preservation of their freedom and the enhancement of 
their welfare.’’ 

I become irritated and worried when I see some of our citizens flirt- 
ing with the idea that the Russian way of life may, after all, be superior 
to our own. I do not see how any intelligent man who values his free- 
dom can reach any such conclusion. Let me remind you that the precious 
thing that we call our freedom was won at tremendous cost. I cannot 
help getting a thrill when I look back over our history and see the 
suffering and the sacrifice that were endured to obtain religious free- 
dom and political freedom. Our ability to live today without an undue 
amount of regimentation and to breathe the air of freedom has been 
attained only at terrific cost which somebody had to pay. 


The Philosophy of Totalitarianism 


World War II was fought for the very purpose of preventing a 
small group of totalitarian leaders from imposing their will upon peo- 
ples and upon nations and thus destroying human freedom. The war 
furnished dramatic and thrilling proof of the ability of the democracies 
to respond when freedom is in danger. I find a great deal of satisfaction 
in looking back and studying the philosophy which guided Hitler in 
his diabolical course. One of his favorite advisers was Albert Speer 
whose philosophy I would like to quote: 


‘‘If a modern industrial state uses all its intelligence, its 
science and technical developments as well as its entire production 
for a number of years in order to gain a lead in the sphere of 
armament, then it can also, by the use of its manpower and because 
of its established lead in the technical sphere, completely overtake 
and conquer the world, particularly if other nations during that 
same period employ their technical abilities in the service of cul- 
tural progress of humanity.’’ 


Well, we gave Speer and Hitler an effective answer. We won 4 
great military victory and the cause of human freedom took a tremen- 
dous leap forward. But there is another war equally serious now going 
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on which we have not yet won and in which we are in a sense on the 
defensive. I refer, of course, to the ideological war between communism 
and the capitalistic democracies, a war which is the more serious because 
of the honest conviction of the communists that communism and capi- 
talistic democracy cannot possibly live together in the same world. Not 
only is Russia confident that our system cannot succeed, but she claims 
to have convincing proof that the democracies have too much freedom 
which results in very serious coal strikes, in the tying up of ports as if 
they were blockaded by war, in the near starvation of London, even 
under a labor government. These things, says Russia, are the result 
of too much freedom, and of putting the welfare of individuals or 
groups ahead of the welfare of the State. Such a phenomenon as John 
L. Lewis would be impossible in Russia, outside the Kremlin. 


Behind the lron Curtain 


While some difficulty is always experienced in peering behind the 
iron curtain and obtaining real understanding of what goes on in a 
totalitarian regime, I think it is incumbent upon us to obtain as ac- 
curate a picture as we can. The picture that I see behind the iron cur- 
tain is like this: A great people controlled by a small group of dic- 
tators who continue in power by methods almost as ruthless as those of 
Hitler, dictators in constant fear of their people, of other nations, of 
the very word ‘‘democracy’’; a deep and universal suspicion so pervad- 
ing that the Politburo or ‘‘cabinet’’ must hide behind armed guards 
which protect every doorway to the Kremlin; a national economic 
structure that is both rotten and weak, with shoes costing $167 a pair, 
with transportation facilities so broken down that on important pas- 
senger routes the train speed is 15 miles per hour; a collectivist farm 
system so permeated with disloyalty that nearly 21,000 instances of 
known cheating have caused another great purge; a national election 
in which there is only one ticket; a Congress in which there is no de- 
bate; a strictly controlled press whose editors would be liquidated if 
they breathed a word against the government; a vicious system of 
classification of citizens, according to their political beliefs; a card 
index system which classifies every citizen according to the degree of 
his loyalty to the Kremlin; concentration camps which contain both 
foreigners and Russians, with the latter predominating; enforced Jabor 
which differs in no substantial degree from slavery for those classified 
as unfriendly to communism; a hatred of foreigners coupled with an 
educational program in which the main emphasis is the danger to Russia 
caused by the existence of capitalistic democracies; wholesale denial of 
free speech; positive hatred of religion; public trial and liquidation of 
priests who dare to cooperate with friends of democracy; and finally, 
and most ominous and ruthless of all a nationwide secret police, chief 
protection of the dictators, which spies on every citizen and insures liq- 
uidation of every man, whether priest or layman, who dares to sug- 
gest that men should be free. 
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It is this awful system that Russia has already fastened by force 
upon Poland, eastern Germany, Bulgaria, Rumania and Yugoslavia and 
which she would like to fasten upon Austria, Hungary, Greece and 
China—indeed upon the whole world. 


A Strong Incentive to Large Production 


With such an issue before the world it becomes doubly important 
to take a new look at our economic structure and see what is wrong 
with it and how it can be improved. When we examine it we find it 
healthy and vigorous, with huge production and with both corporations 
and individuals enjoying, on the whole, a reasonable degree of pros- 
perity. This prosperity is due in the main to the incentive resulting 
from our system of free enterprise. A free worker can increase his 
efficiency and prove himself to be deserving of a promotion. A free 
business man can work harder, win more customers, and increase his 
profits. There is something about freedom that inspires a man to do 
his best. The result of this incentive was that in 1946 we produced 
$161 billion worth of goods, beating all peace-time records. This would 
not have been possible under the deadening influence of government 
regimentation. 


Weakness in Transportation 


But I regret to say that our transportation systems are less healthy 
than our economic structure as a whole, and they constitute such a 
very important part of the whole structure that we must examine them 
and try to find out where the trouble lies. Men like you who are ex- 
perts in the field of transportation will be expected to help answer one 
of the biggest questions of this day, namely, why our transportation 
agencies are less successful financially than business as a whole. Is it 
because of federal regulation? If not, where does the trouble lie? 

Let me make it clear, since I shall have some criticism of the I. C. C., 
that the Commission cannot be blamed for all the ills of the trans- 
portation industry. It is not their fault that the government saddled 
three quarters of a billion added cost on the railroads; it is not their 
fault that costly strikes occur; it is not their fault that the railroads 
have lost heavily in freight and passenger traffic; or that the ships in 
the coastwise and intercoastal trades were taken away for war use and 
many of them sunk; or that Congress fails to give them the legis- 
lation they feel they need to do a good administrative job. You can’t 
blame all the troubles of the transportation industry on the I. C. C. 


Inadequate Railroad Earnings 


Looking first at our railroads, they have not been earning at a suf- 
ficient rate to attract necessary new capital. We need to look only at 
their returns on investment which the I. C. C. estimated in its decision 
in Ex Parte 162 as follows for the year 1946: 
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NN II is eitcerssinenssniioeetlaiesianin 2.59 per cent 
Southern railroads 2.9 per cent 
I TUN series stcrenenithssitentcnncntiielian .53 per cent 


These returns on investment are not sufficient to create a sound 
and healthy railroad system. What will be the effect of the recent 
increase in freight rates cannot be said at this time, but I know the 
sentiment in railroad circles is not optimistic. Incidentally, I regard 
it as unfortunate that the Commission discriminated against the East 
in authorizing a higher percentage of increase for eastern territory, a 
discrimination which the railroads would have avoided. An effort 
should first have been made to determine whether through adjustment 
of divisions or otherwise the increase could not have been spread equally 
across the country. Our railroad system is being increasingly regarded 
as a single national system and it should be so treated as far as prac- 
ticable in the matter of freight rates. 


A Financially Sick Motor Carrier Industry 


Turning now to motor carriers, we find the situation extremely ser- 
ious. They are in far worse financial condition than the railroads. 
Reliable figures as to return on investment are not available but it will 
suffice to show that for the motor carrier industry as a whole total oper- 
ations have been and are perilously close to the total operating reve- 
nues. For the first six months of 1946 the operating ratio of Class 
I intercity motor carriers was 96.3. This means that out of every dollar 
of operating revenue it required 96.3 cents to pay operating expenses, 
leaving almost no margin for the investors for reserves, and for ex- 
pansion. The corresponding operating ratio for Class I railroads in 
1946 was 83.1, and even this is not regarded as very favorable. This un- 
favorable operating ratio for motor carriers is nothing new, but it has 
become progressively worse since 1939. That the motor carriers have 
not done much more than break even over a period of years and that 
the situation is getting worse is shown by the following operating ratio 
figures by years: 


eS 97.0 a 96.4 

PE citsiscccenicadae 94.8 | acs 97.8 
(renee 95.4 1) 98.8 
ae 94.9 a 96.3* 
| ...94.4 *First six months. 


The revenues of the motor carrier industry have increased from 
$125 million to over $200 million since 1939 but the increase has done 
the industry no good at all. There is something wrong when you work 
hard and take in $75,000,000 in new revenue but derive no benefit from 
it. 

It is a deplorable fact that we have a great motor carrier industry 
which on the whole is unsuccessful and financially weak. It is my con- 
viction that those having jurisdiction in the matter are not showing 
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enough aggressiveness in tackling this very serious problem. We just 
cannot afford to have our great motor carrier industry so near the rocks. 
The answer must be found. I strongly suspect this part of the answer 
lies in a rail rate structure which in some of its aspects denies to the 
motor carriers the benefit of the inherent advantages of motor carrier 
transportation, in contravention of the declared will of Congress. 


Water Carriers Against The Ropes 


When we turn to water transportation the picture is still darker. 
The domestic part of our merchant marine has just about been knocked 
out. Conditions in our coastwise and intercoastal trade are enough to 
make anyone sick who studies the picture. Let me remind you that 
normally our coastwise and intercoastal carriers constitute about 70 
per cent of our merchant marine. It is a very serious problem as we 
meet here this noon whether our nation is going to have a merchant 
marine at all under private auspices. The coastwise lines are planning 
to get back into service at a very early date, and this process has al- 
ready begun, but at the very same time the United States Maritime 
Commission is planning to enter the service in competition with private 
operators and under circumstances where the government-operated lines 
will have the equivalent of a subsidy. This will be just as bad as, or 
worse than, the situation on the Mississippi River where for years we 
have had the Federal Barge Line competing with private operators. 
If our government will not remove the artificial handicaps to water 
transportation, it ought at least not to discourage private transportation 
by competing with it, and competing with it on an unfair basis. 

The services thus far operated by the United States Maritime Com- 
mission have involved very heavy losses to the government. Considering 
only out-of-pocket expenses for the period of 11 months, November 1945 
through September 1946, the War Shipping Administration lost about 
$6,640,000 in the intercoastal operation alone. During the two most re- 
cent months for which figures are available the loss was $600,000 per 
month. Under date of December 11, 1946 the United States Maritime 
Commission, through Vice Admiral Smith, its chairman, addressed a 
letter to the I. C. C. in which he said that the government had hoped 
to get out of the business of operating water carriers but ‘‘the past 
year has seen continuous increase in transportation operating costs; the 
revision of rates has been painfully slow and the results have been too 
little to offset the higher operating costs.’’ And so, as we gather here 
today, the United States Maritime Commission is planning to continue 
its operation, both in the coastwise and intercoastal trades, and to do 
so at very heavy losses to the government. I need not say to you if this 
tendency continues we shall have socialism in our merchant marine. 

In his report on transportation problems in Ex Parte 165, at page 
252, Dr. Morgan says, speaking of a 14-year period ended in 1940: 


‘‘The specialized (water) carrier using improved equipment 
survived, but many water carriers which long had catered to the 
general public for its miscellaneous and often small offerings of 
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traffic, found rising motor and added rail competition seriously 
destructive of their business. Improvements in their facilities and 
services generally could not be justified by the traffic outlook.”’ 


And on page 261 he raises the ominous question whether economic con- 
ditions will enable the carriers whose vessels were withdrawn for war 
purposes to restore their services. And on page 321 he concludes that 
water transportation has lost ground in recent years to the rails and 
the trucks in the matter of cost. 

There is no simple answer to the tragic condition confronting the 
water carriers. The trouble starts with Congress. It is significant that 
nearly all of the parties who responded to the request of the Lea Com- 
mittee for suggestions took the position that additional legislation is 
needed. The comprehensive report just issued by the Committee may 
lay the foundation for a real solution of the problem, although it is 
lacking in specific recommendations. 

There is something radically wrong when the cost of water trans- 
portation from New York to the Texas ports is around 3 mills per 
ton-per-mile and the cost of rail transportation is at least more than 
twice as much, and the water carriers cannot operate. The reasons for 
this condition should be investigated. Perhaps the reason will be found 
in Ex Parte 165, an investigation just instituted and which may parallel 
to some extent the investigation by the Lea Committee. But what we 
need is not so much investigations as a real will to solve the problem. 

This leads me to suggest that, although it is the declared policy of 
Congress to foster and develop our merchant marine, and although the 
Interstate Commerce Commission was given broad powers to enable it 
to make our steamship lines strong, the Commission has functioned pretty 
much as a court along judicial lines. In a statement made by the late 
Commissioner Porter to a group of steamship executives in New York 
on April 17, 1945 he said: 


‘‘The position of the Commission may well be likened to a 
referee at a football game. We are not the players in the competi- 
tive transportation game but the water carriers, the railroads, the 
motor carriers and pipe lines are the players, and it is our duty 
to see that the game is played according to the rules Congress has 
made.’’ 


Now this is a very serious statement because it means, if he re- 
flected the views of his colleagues, that the Interstate Commerce Com- 
mission feels no responsibility beyond that of mere referee. It means 
that the Commission is entirely willing to let the weaker competitor 
be knocked against the ropes and even knocked out of the ring by 
the stronger competitor, and that the Commission’s province is ‘‘to 
see that the game is played according to the rules.’’ The answer 
to this, of course, is that Congress did not look upon it as a game 
at all, and did not expect any competitor to be knocked out. Congress 
took the matter very seriously and deliberately planned a transportation 
system which would be healthy and strong in all its parts. What Con- 
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gress wanted was not to see one of the contestants knocked out of the 
ring but rather ‘‘to promote safe, adequate, economical and efficient 
service and foster sound economic conditions in transportation and 
among the several carriers.’” And to have a type of regulation which 
would be ‘‘so administered as to recognize and preserve the inherent 
advantages of each’’ type of transportation. Nor did Congress make 
the Commission a mere referee. On the contrary, it vested in the Com- 
mission tremendously broad powers and expected the Commission to use 
its powers for the attainment of the Congressional objective. 

In one very prominent instance the Interstate Commerce Com- 
mission exercised its authority under the Act so as to help out a group 
of weak railroads. I refer to the New England Divisions case in which 
the Commission found the financial condition of the New England rail- 
roads to be unsatisfactory, and it increased very substantially the di- 
visions of those railroads in order to strengthen them. Its action in so 
doing was affirmed by the Supreme Court of the United States. But 
the Interstate Commerce Commission has never applied this principle 
to the water lines. It has held, in effect, that where there is a through 
route and joint rate by rail and water, the railroads, no matter how 
strong, shall receive the same earnings which they receive out of normal 
rates, and the water carriers shall get what is left, if anything. And 
this principle applies no matter how weak the water carrier is. Not 
only that, but water carriers have had difficulty in many cases in ob- 
taining the same proportional rates that are applicable in connection 
with rail transportation. It is my conviction that these decisions which 
are unfavorable to the water carriers are the result, not of bias against 
water carriers, as is sometimes unfairly alleged, but of the erroneous 
policy to which I have referred, namely, the policy of letting any type 
of carrier go as far as it pleases in injuring another type of carrier, 
so long as it avoids an actual violation of the law. 

Experts at the Commission will tell you that a lot of the trouble is 
that so many water carriers are not subject to regulation. They point 
out that of 987 water carriers engaged in interstate transportation only 
a little more than one-third, 36.3% to be exact, are subject to Part III 
of the Act. More carriers are exempt than are regulated, the exempt 
carriers being 48.2 percent of the total. The other 15.5 percent con- 
sists of private carriers. 


Diminished Earnings of the Air Lines 


I have not mentioned the air lines, which are not subject to I. C. C. 
control, but their picture is not good. The airlines have suffered a 
decline of nearly 90 percent in net revenue in a single year. Their net 
earnings in 1946, were $4,700,000 as compared with $42,400,000 in 1945, 
and this in spite of an increase of nearly $80,000,000 in gross during the 
same period. It was the confident expectation of most experts that our 
aviation industry would enjoy unprecedented prosperity during the 
post-war period, and I can assure you that responsible officials in Wash- 
ington are deeply concerned over the present plight of the industry. It 
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is believed, however, that the present condition is temporary and that 
this infant industry can recuperate far more readily than can the older 
types of transportation. 


Teamwork is the Answer 


All of us who are interested in transportation are gratified, of 
course, that so many investigations are in progress looking toward re- 
lief. Yet we all know that these investigations have a tendency to ex- 
tend over a long pericd of time. Merely to conduct investigations is 
not enough. There must be on the part of Congress and the agencies in 
which it reposes responsibility a determination that the transportation 
part of our economic structure shall not continue to be weak. It is such 
a vitally important part of our whole economic structure that if it is 
weak democracy has failed at a very vital point—and this is no time 
for democracy to show weaknesses. 

I would interrupt my train of thought at this point to stress this 
idea of responsibility in a democracy. I like to quote the definition of 
democracy by Dr. George Arthur Franz as follows: 


‘Democracy is a stern and lofty creed of willing self-denial, of 
responsibility staunchly borne.’’ 


The military war was won by the finest kind of teamwork on the 
part of everybody in America. We should all take our hats off to the 
railroads for the remarkable contribution they made toward the winning 
of the war. How we could have won the war without them I do not 
know. And the motor carriers, the water carriers and the air carriers 
also did their magnificent part. It was a wonderful display of team- 
work, as fine as you ever see between the members of a football team on 
the gridiron. We are capable of the same kind of teamwork in days 
of peace if all of us have what it takes to make a good football player, 
namely : 


1. Knowledge of the game. 

2. Courage. 

3. A feeling of responsibility. 

4. A confidence in the team and its objective. 

5. A willingness to help the other members of the team. 


We have an important football game ahead of us, but I doubt 
whether we shall need a referee. Anyway, on our all-American team 
the Interstate Commerce Commission, with its technical skill and its 
enviable history, will be right halfback. The Maritime Commission will 
be left halfback. Congress will be quarterback, for it must call the 
plays. The Association of Interstate Commerce Practitioners will be 
fullback. For linemen we shall use the traffic experts and lawyers rep- 
resenting the great industries of this country. It will be a solid and 
tough line, and even Stalin will not be able to break through it. The 
team will work as smoothly as Notre Dame or Army, and many touch- 
downs will be scored for American democracy. Final score: American 
Democracy, 87, Stalin 0. 





Sixtieth Annual Report of the Interstate 
Commerce Commission to Congress 


On January 17, 1947, the Commission made public its sixtieth an- 
nual report to the Congress. The report is dated November 2, 1946. 


Transportation During the War 


In reviewing the events of the year since its last annual report, the 
Commission gave considerable attention to strikes and their far-reaching 
effects upon transportation. It said: 

In our annual report last year we reviewed the vital war per- 
formance of the agencies of transportation, noted lessons of the war 
experience, and directed attention to the varied conditions and prob- 
lems which carriers, shippers, and others then were facing. The do- 
mestic situation, we stated, ‘‘abounds in uncertainties.’’ The course of 
events in the present year has shown that this was a substantial under- 
statement. Forces pent up during the war began to test their strength 
as soon as the Nation turned its wartime efforts to a normal competitive 
economy, and were met by resistant forces. The effects of these con- 
tests for new economic alinements have brought to us, in a number of 
forms, issues both novel and difficult, and of a complexity rarely, if ever 
before, equalled. 

These problems are part and parcel of the readjustments affecting 
all phases of our national life in consequence of a world war. By no 
means are they the result of unfavorable economic developments alone. 
The fact that industrial production this year has risen to a level sub- 
stantially higher than in any year prior to 1941 indicates a high order 
of accomplishment by management and labor in many industries. Ap- 
parently, the volume of agricultural production for this year will not 
fall much below any figure previously recorded. On the other hand, 
the record for the year is strewn with interruptions of industrial pro- 
duction and of transportation operations which in many instances 
have been prolonged and costly. Prices for materials and labor have 
advanced irregularly but materially, causing widespread uncertainty as 
to their future course and anxiety as to future repercussions on the part 
of those who are concerned with the national economy. 

Calling attention to major strikes during the year and pointing out 
that the ‘‘possibility of a recurrence of this cycle [of strikes] is a mat- 
ter of grave concern,’’ the Commission said: 

The first major postwar strike kept a large unit of the automobile 
industry idle from November 1945 to the spring of 1946. Later there 
were numerous strikes in this industry, which contributed to its failure 
to gain its expected stride. The lost production of new motor equip- 
ment and replacement parts for existing vehicles had a serious effect 
on the business of motor carriers. A Nation-wide steel strike which 
lasted for several weeks in midwinter upset the production schedules of 
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many dependent industries. The strike of bituminous coal miners in 
April and May curbed industrial production and necessitated drastic 
reductions in rail service. Many other work stoppages were of more 
limited individual scope, but all were important factors in the confused 
industrial economy. At the present time the possibility of a recurrence 
of this cycle is a matter of grave concern. 

It is not for us to pass judgment on the merits of these controversies, 
but we have mentioned them to eall attention to their far-reaching and 
profound effects on transportation. * * * 

In this connection, the Commission further said: 

Responsibilities placed on us call for comments at some length on 
interruptions in transportation. During the year nearly every branch 
of transportation has experienced labor problems of almost unprece- 
dented magnitude. Dissatisfaction on the part of two railroad operat- 
ing brotherhoods with the recommendations of an emergency board 
appointed under the Railway Labor Act had the effect of dramatically 
halting substantially all railroad operations on May 23. Few persons 
had expected that such a situation would eventuate, for nothing of 
the kind had been experienced since 1888. Carriers by water and 
motor vehicle were utilized to ease the immediate situation, but the 
productive activities of the country were seriously threatened. The 
jeopardy to the Nation was so great that on May 17 the President 
assumed control of 337 railroads. Plans for dealing vigorously with 
the situation were immediately initiated but not put to a real test, be- 
eause of the early termination of the strike. A compromise settlement 
led to a resumption of service on May 25 after 2 days of great confusion 
and almost complete absence of rail service, and on the following day 
the President returned the railroads to their owners. 

Coastwise and intercoastal water carriers in the past year have 
had few breathing spells between strikes by their waterfront and vessel 
employees. These conditions have been particularly burdensome for 
such carriers at a time when they have not yet been able to reestablish 
operations suspended during the war. A strike also took place against 
bulk carriers on the Great Lakes. Labor conditions in water transpor- 
tation generally continue to be unsettled and critical. 

Motor transportation, particularly in respect of property, was also 
adversely affected by numerous strikes during the year. In a wide 
area west of the Mississippi River the operations of many carriers 
were at a standstill for several months. Strikes in the strategic New 
York City district kept local carriers and over-the-road operations to 
and from that district idle for several weeks. 

Expressing the opinion that ‘‘the public interest requires a careful 
new appraisal of the possibility of avoiding strikes in transportation,”’ 
the Commission said: 

The serious effect on the public welfare of such suspensions of 
service, particularly where substitute forms of transportation are not 
adequate, is self-evident. Temporary remedies and expedients of a 
regulatory agency, such as our service orders and other remedial meas- 
ures described elsewhere in this report, necessarily afford only a limited 
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amount of relief. We believe that the public interest requires a careful ha 
new appraisal of the possibility of avoiding strikes in transportation ha 
without unduly trespassing on the rights of contending groups. The 
problem is not one which can be solved entirely by additional legisla- th 
tion; a large share of responsibility necessarily rests on carrier man- tr 
agement and the leaders of organized labor. Any new legislative rem- mi 
edy which may be found necessary should encourage and implement eu 
efforts on the part of these groups to work together in what is basically su 
a common cause. fa 
An ascending spiral of wages and material prices, together with a pl 
heavy tax burden, inevitably leads to demands for higher transporta- pl 
tion rates, for other means of offsetting these increasing costs are yet ut 
to be found. Railroads, motor carriers of property, water carriers, the Wi 
Railway Express Agency, and the freight forwarders have therefore w 
sought to shift the burden in whole or in part to the shipping public. OF 
As pointed out in our last report, transportation service during the ve 
war was relatively cheap in comparison with the general price level gi 
of commodities and services. However, this circumstance does not ob- di 
scure the serious implications in a substantial increase in transportation re 
charges at the present time. General increases of considerable magni- ca 
tude, together with attendant changes in individual rate adjustments, T 
are certain to have far-reaching effects on the distribution of commodi- In 
ties in which producers, distributors, and consumers in all sections are to 
vitally interested. The factor of competition in such a situation poses al 
for us many novel and difficult problems involving relations between Be 
carriers and their patrons, between territorial regions, between carriers of 
of the same type, and between competing carrier groups of different d 
types. These questions seem likely to engage our attention for a con- p 
siderable time. th 
Referring more specifically to the various transportation agencies Pp 
during the past year, the Commission said: d 
The large volume of traffic during the war and concentration on 
military success necessarily lessened the play of competition among d 
carriers. At the same time thought was being given by these agencies e: 
to means of attracting for themselves the largest possible share of the le 
anticipated sizable volume of traffic in the reconversion period. The fi 
competitive impulse is as strong as ever, and is already manifesting 0 
itself in various ways. Examples in the field of rail transportation are 
the acquisition of much new passenger equipment of modern design 0 
and the speeding up of passenger and merchandise schedules. War- te 
built airplanes are being adapted to commercial air service, both regu- 
lated and unregulated. The uncertain outlook as to earning power f 
and inability to obtain deliveries, however, have limited installations 0 
of new rail freight and passenger equipment to a figure lower than was u 
expected and considered necessary a year ago. Consequently, great C 
difficulty has been encountered in handling traffic, which, measured v 
by carloadings, in some recent weeks has exceeded that of correspond- V 
ing weeks in the war years, 1944 and 1945. The railroads have faith in L 


their future, but many plans involving substantial expenditures for re- 
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habilitation and modernization of facilities in the early postwar period 
have been set aside, at least temporarily. 

Motor carriers of property face much the same condition. For 
them the year as a whole has been very difficult. Their volume of 
traffic in recent months has approached the level of the war years, but 
marked changes in the sources and kinds of traffic available have oc- 
curred in some instances. The needs for new motor equipment, noted as 
substantial in our last report, have been met only in part by the manu- 
facturers. Rising operating costs, prevailing uncertainties, and higher 
prices of new vehicles have caused some carriers, however, to defer their 
plans for the purchase of new equipment. This situation has contrib- 
uted to a shortage of repair parts, which has become as serious as it 
was during the war. Motor carriers will reduce their operating costs 
when they can reequip themselves more generally. War restrictions on 
operations have been lifted, but certain State limitations on the use of 
vehicles have been reimposed. The return of private automobiles to more 
general use on streets and highways has added to carriers’ operating 
difficulties, and the shortened workweek observed in some localities has 
resulted in increased costs, as it has in the case of the railroads. Motor 
carriers have made efforts in various ways to hold their costs in check. 
The larger common carriers of general freight appear generally to be 
in the least favorable financial situation. Some of them have sought 
to reduce the scope of their services by withdrawing from interline 
arrangements, by abandoning or selling unprofitable lines, by curtailing 
service of smaller communities, or by certain restrictions on the kinds 
of traffic carried. In other instances entire operations have been aban- 
dened. There has been, in contrast, a very substantial volume of ap- 
plications for new operating rights, many of which are by veterans of 
the late war. The increases in rates which we have permitted have 
proved beneficial, but many motor carriers must continue to cope with 
difficult conditions. 

Motor carriers of passengers also have experienced higher costs 
during the year. Their volume of traffic has declined, but, with the 
exception of lines which served war industries, it remains at a high 
level. The rate of delivery of new equipment during the year has 
fallen below expectations. An investigation of bus fares instituted on 
our Own motion is discussed at page 45. 

No other branch of transportation has faced such difficult problems 
of postwar readjustment as water carriers. Plans for reinstituting in- 
tercoastal, coastwise, and Great Lakes operations suspended during the 
war have been thwarted by a combination of adverse circumstances. 
As noted elsewhere, private operators in many instances are doubtful 
of their ability to continue successfully the limited operations now be- 
ing conducted for account of the United States Maritime Commission. 
Carriers in other trades also have higher costs and other difficulties with 
which to contend. Water-carrier organizations have requested a general 
increase in water rates and have joined the Maritime Commission in ask- 
ing us to investigate the reasonableness of certain competitive rail and 
motor rates. This question is under consideration in our docket Ex 
Parte No. 164. 
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In April 1944 we began an investigation under section 304(b) of 
the Interstate Commerce Act concerning the effect of the war on water 
carriers, the exemption provisions of part III of the act, and other 
related matters. A report of this study, conducted by our staff, will 
shortly be released for the consideration of interested parties. Sub- 
sequently we shall make such legislative recommendations, if any, as 
may be found desirable. This investigation is mentioned in another 
connection at page 36. 

The traffic of oil pipe lines which report to us declined moderately 
from 1944 to 1945; in the first 9 months of 1946 these lines transported 
7 percent less traffic than they did in the same period of 1945, and earned 
about 6 percent less revenue. The tendency of their rates has been 
downward. Certain war-built lines are no longer in operation, and no 
disposition has been made of the two large-diameter Government- 
owned lines, which have been unused for approximately a year. Ad- 
ditional pipe lines have been laid during the year or are under con- 
struction. Extensions of natural gas lines also have been made in the 
past year, and other extensions are under consideration by the Federal 
Power Commission. All these lines impose problems of adjustment 
on rail, motor, and water carriers. 

The earnings of freight forwarders in 1945 were higher than in 
1944, and the same was true in the first 6 months of 1946 compared 
with the corresponding period of 1945. Their request for increased 
rates and our investigation of the charges paid by the forwarders for 
motor-carrier service are discussed elsewhere. 

The costs of operation of the Railway Express Agency, Inc., con- 
sisting largely of terminal labor costs, have risen materially, with result- 
ing reductions in the payments made to railroads for services which the 
latter render. These reductions are of very serious proportions in some 
instances. The Agency’s application for increased rates has been 
granted. 

The year has seen further steps in the disposition of the affairs of 
the Pullman Co., but, as stated in another section of this report, that 
company continues to conduct the sleeping-car business of the country 
pending termination of the antitrust litigation between the Government 
and the Pullman interests. A considerable amount of new sleeping- 
car equipment has been acquired by individual railroads during the year. 










Traffic and Earnings of Transport Agencies 


On this subject the Commission said in part: 
For the 12 months ended June 30, 1946, the operating revenues of 
carriers subject to the Interstate Commerce Act aggregated approxi- 
mately $11,485,874,000 or 87.97 percent of the $13,056,147,000 shown 
in the record year ended December 31, 1944. . 
Despite the end of the war in August 1945, it will be noted from 
the table below that the revenues of all the carriers for that calendar 
year were 96.75 percent of the total for the preceding year. 
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Although the fiscal year ended June 30, 1946, was substantially a 
year of conversion from wartime to peacetime traffic, the revenues of 
five of the eight types of transport subject to our regulation actually 
showed increases over the war year 1944. However, the increases for 
the Pullman Co. and motor carriers of passengers were insignificant. 
The most severe decline in revenues was shown by the steam railways, 
17.5 percent, but the electric-railway and pipe-line revenues were only 
5.8 and 7.3 percent below those of the calendar year 1944. As com- 
pared with that year, both the Railway Express Agency and the water 
lines were able to improve their position appreciably in the 12 months 
ended June 30, 1946. 


Admissions to Practice 


Of considerable interest to members of the Practitioners Associa- 
tion is the following statement by the Commission on this subject: 

The year covered by this report showed an increase in the number 
of admissions over the last few years. A large proportion of those 
admitted as members of the bar of a court were former members of 
the armed forces. The total number of admissions for the year ended 
October 15, 1946, was 695, an increase of 38 percent over the preceding 
reporting year, and more than double the number admitted during 
the similar period ended in 1944. The number of persons admitted 
since the establishment of our register of practitioners on September 
1, 1929, is 16,488. 

The annual rate of admissions has varied considerably. Since the 
end of the initial period, in which a total of 4,283 were admitted, the 
annual rate has varied from 330 to 1,378. For the 5-year period ended 
October 15, 1935, the annual rate averaged 440; for the next 6 years, 
following the extension of our jurisdiction to motor transportation, the 
annual rate averaged 1,217; and during the past 5 years the annual 
average rate has declined to 540, probably because of the impact of 
war coupled with the assessment since the latter part of 1942 of a 
fee upon admission. 

The proportion of nonlawyers of the total admitted during the 
current year was 21.6 percent, as compared with the overall of 28.1 
percent since the bar was established, and 9.6 percent for the 8-year 
period since we have required nonlawyers to pass a written examina- 
tion as to their qualifications. 

For the past 3 years we have been conducting two examinations a 
year, one in the spring and another in the fall, for applicants who have 
not been admitted to the bar of the highest court in any jurisdiction. 
In the two examinations for which the returns were completed during 
the year ended October 15, 1946, 194 applicants were examined, of 
whom 150 or 77.3 percent successfully passed and were admitted. 


Administrative Procedure Act 


_ On another subject of particular interest to practitioners, the Com- 
mission said : 
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The President approved, June 11, 1946, the Administrative Pro- 
cedure Act, Public Law 404, Seventy-ninth Congress, chapter 324, See- 
ond Session, entitled ‘‘An Act to improve the administration of justice 
by prescribing fair administrative procedure.’’ Taking effect of certain 
features of the act are by its terms deferred; the act as a whole for 
3 months after its approval (or until September 11, 1946), sections 7 
and 8, which relate to hearings and decisions as defined in the act, for 
6 months after approval (or December 11, 1946), and the requirement 
of selection of examiners for agencies pursuant to section 11, for 1 year 
after approval (or June 11, 1947); ‘‘and no procedural requirement 
shall be mandatory as to any agency proceeding initiated prior to the 
effective date of such requirement.’’ (Section 12.) 

At the partial hearing accorded us by the House Committee on the 
Judiciary on various bills having the same general effect as the then 
pending Senate bill, S. 7, which later was enacted, and in our reports 
to the committees on the Judiciary of both the Senate and House on 
this subject, we urged as strongly as possible that Congress exempt 
this Commission from the operation of any administrative procedure act. 
We felt, and still are of the opinion, that the diversity of functions 
which the Commission is required to perform is so great that they can- 
not be grouped into broad categories, and that the procedures for ad- 
ministration of these functions devised by Congress and by the Commis- 
sion, tested and bettered by years of evolution based on long experience 
in practical application, would not be improved by passage of any of 
the bills, but rather would be made uncertain or actually worsened in 
important respects. In urging exemption of the Commission we were 
strongly supported by the association of our practitioners. However, 
Congress made no exemption as sought. 

The Administrative Procedure Act is designed to have a far-reach- 
ing effect upon the organization and procedure of agencies of the Fed- 
eral Government (with specified exceptions). Its mandates are couched 
in terms of generality, reduced to brief compass, to express the ‘‘mini- 
mum procedural requirements’’ to be observed. To accomplish this, the 
draftsmen in the original bill, S. 7, made categories and devised defi- 
nitions unfamiliar to general practitioners. Literally applied, these 
would have thrown our procedure into confusion. Recognizing this (as 
stated by the Chairman of the Senate Committee on the floor), and de- 
siring to avoid disruption or change of any rules of procedure which 
were statutory or founded on statutory authority, the bill was exten- 
sively amended, so that as passed it contains numerous exceptions to 
the generalities of language, and to these exceptions various counter- 
exceptions were appended. 

It, therefore, is now a matter of great difficulty for us to determine 
and state in advance, without having benefit of the opposing views of 
able counsel in any controverted cases, and with no judicial interpreta- 
tion to guide us, just what changes in our organization and procedure 
will be forced by the new act. Difficulties are apparent in reconciling 
the provisions of the Interstate Commerce and related acts with those 
of the new act. Thus, sections 7 (as to hearings) and 8 (as to decis- 
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ions) are with difficulty, if at all, reconcilable with the present provis- 
ions of the Interstate Commerce Act contained in section 17, as to the 
organization of the Commission, and its power to delegate the per- 
formance of duties to divisions, individual members, and boards. Again, 
whether the scope of judicial review has been widened by section 10, 
and if so, whether unduly, will be for the Federal courts, and ultimately 
for the Supreme Court to determine. Finality in interpretation of these 
and many other questions may come only after cases involving them have 
gone through the courts. Meantime, uncertainty will exist. 

It is certain that the provisions of section 11, as to examiners, will 
considerably affect our personnel and the conduct of our proceedings. 
For about 30 years our examiners have been appointed through the 
processes of civil service, as contemplated by the new act. But we have 
been able to use their services flexibly, as our needs required. Their 
compensation has been fixed by us within the limits of the Classifica- 
tion Act, and reflects their capabilities and the duties assigned to them, 
subject to the approvals and reviews afforded by law. But under the 
Administrative Procedure Act, they ‘‘shall be assigned to cases in ro- 
tation so far as practicable and shall perform no duties inconsistent with 
their duties and responsibilities as examiners.’’ Their compensation will 
be ‘‘preseribed by the [Civil Service] Commission independently of 
... ratings or recommendations’’ by this Commission. While we cannot 
now state what reorganizations of the largely functionally specialized 
staff of examiners of the Commission will be required, it appears that 
increase in the number and in travel expense will be inevitable. What 
changes in compensation may result will be determined by the Civil 
Service Commission, and we can only speculate as to the ultimate effect 
upon our personnel and its morale. 

We regard the enactment of the Administrative Procedure Act as 
in some aspects unnecessary, because in part it is merely repetitious of 
what has long been our established procedure. In other respects it seems 
unfortunate, because of the confusion and uncertainty it raises. We 
have not been able to find and no one has pointed to any provision in it 
which will simplify or facilitate our work. 

However, we must apply it in letter and spirit, so far as ascertain- 
able, but considering the repeated assurances by proponents of the 
various bills which eventuated in the act, that they would effect no 
material change in our procedure, we do not contemplate any radical 
changes in our organization or procedural methods until inconsistency 
with the new act is clearly shown. 


Rate Bureaus and Conferences 


On this subject the Commission said in part: 

In previous reports we have expressed the fear of danger that 
andue breadth in interpreting and applying the Sherman Antitrust 
Act may interfere with carrying out the national transportation policy 
declared in the preamble to the Interstate Commerce Act, which for- 
bids ‘“‘unfair or destructive competitive practices.’’ We believe that 
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this danger still exists and are therefore recommending elsewhere in 
this report that the Congress by appropriate legislation remove the con- 
tinuing uncertainty concerning the legality of joint action by carriers 
and freight forwarders subject to the Interstate Commerce Act, exer. 
cised through rate bureaus and conferences. 


Small Shipments 


The Commission describes briefly its general investigation into the 
charges on small shipments by railroads and by motor common carriers. 
Small shipments, it said, are to be understood ‘‘to include those weighing 
not more than 300 pounds.’’ The Commission said in part: 

The importance of this traffic, we believe, is greater than commonly 
realized. Information at present available to us, supplemented by es- 
timates from incomplete data, indicates that the number of such ship- 
ments handled by all transportation agencies, including parcel post, in 
1945 considerably exceeded 1.5 billion, equivalent to more than 5 millions 
each working day; that the aggregate weight of these shipments exceeded 
20 million tons; that the average weight per shipment was about 27 
pounds, and that the aggregate revenue was at least 1 billion dollars, 
equal to about 66 cents per shipment. 


Some Other Important Subjects In The Report 


The Commission dealt with ‘‘Government Operation of Carriers,’ 
p. 14, ‘‘Railroad Car Shortages,’’ p. 15, ‘‘Reduction of Funded Debt 
and Fixed Interest Charges,’’ p. 19, and ‘‘Progress of Railroad Reor- 
ganization’’ and ‘‘ Voluntary Reorganizations,’’ pp. 21-27. 

The Commission described the Increased Railway Rates, 1946, ease 
(Ex Parte No. 162) and developments in the Class Rate and Classifi- 
cation Investigations, pp. 27-30. 

Among other important matters referred to in the report are 
‘*Water Competitive Rail Rates,’’ p. 32, ‘‘Emergency Water Service,”’ 
p. 34, ‘Commodities in Bulk—Water Carriers,’’ p. 35, ‘‘ Railroad Oper- 
ation and Control of Motor Carriers of Property,’’ p. 43, ‘‘ Freight For- 
warder Utilization of Motor Common Carrier Services,’’ p. 47, and ‘‘ Ac- 
cidents’’ in connection with both rail and motor carrier transportation, 
p. 48. 

The Commission refers to developments and experiments in respect 
to ‘‘Electronies in Transportation,’” p. 51. In discussing its investiga- 
tions in respect to ‘‘Spotting Services at Industrial Plants,’’ pp. 42, 43, 
the Commission referred to a terminal tariff published to bring about 
compliance with the principles of its decisions, and said: 


“It will be our purpose to determine as soon as practicable 
how and to what extent the carriers are applying the terminal 
tariff referred to above and, where deemed advisable, to institute 
proceedings to determine the lawfulness of their practices.’’ 
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The Commission also reviewed in this report the work of its various 
bureaus. 


Legislative Recommendations 


At the conclusion of its report the Commission made recommenda- 
tions as follows: 

1. We recommend that sections 1(22), 5(13), and 20a(1) be 
amended so as to make these and related paragraphs inapplicable to 
street, suburban, and interurban electric railways, except those which 
are operated as parts of general steam railroad systems of transporta- 
tion or are engaged in the general transportation of freight and inter- 
change standard steam railroad freight equipment with steam railroads 
for transportation in interstate or foreign commerce to or from points 
on their lines. We further recommend that sections 1(22) and 5(2) (a) 
be amended so as to make them inapplicable to acquisition or operation 
of spur, industrial, team, switching, or side tracks and of the excepted 
electric railways. 

2. We recommend that section 3(2) of the Interstate Commerce 
Act be amended to include the extension of credit for unpaid trans- 
portation charges of express companies. 

3. We recommend that section 5(2)(b) be amended by removing 
therefrom the requirement that ‘‘a public hearing shall be held in all 
eases where carriers by railroad are involved.’’ 

4. We recommend that sections 16(5), 221(a), and 315(a) be 
amended so as to permit service of notices suspending tariffs on a car- 
rier or agent which publishes a joint tariff in lieu of service on all the 
carriers parties thereto, and that the first-enumerated section be amended 
so that it shall not be mandatory upon us that such notices be served on 
agents of railroad companies in the city of Washington. We further 
recommend that sections 221(a) and 315(a):' be amended so as to make 
it unnecessary to make service on motor carriers and water carriers by 
registered mail. 

5. We recommend that section 20(6) of the act, providing for ac- 
cess by this Commission to records relating to protective or car service, 
be amended so as to be applicable to records of ‘‘persons which directly 
or indirectly through rental agreements with shippers or otherwise 
furnish cars to or for use of any carrier by railroad or express company”’ 
subject to part I. 

6. We recommend that the various provisions of the act, authorizing 
us to require reports from carriers and others and to inspect and copy 
accounts, books, records, et cetera (sections 20, 220, 313, and 412) be 
amended so as to be applicable to associations or organizations main- 
tained by or in the interest of any group of carriers or freight for- 
warders subject to the act. 

7. We recommend that section 411(c), making it unlawful for a 
director, officer, employee, or agent of any common carrier subject to 
the Interstate Commerce Act or of any person controlling, controlled 
by, or under common control with such a common carrier, in his or their 
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own personal pecuniary interest, to own, lease, control, or hold stock in, 
any freight forwarder, directly or indirectly, be amended so as to per- 
mit such ownership, lease, control, or holding upon authorization by 
order of this Commission, upon due showing that neither public nor 
private interests will be adversely affected thereby. 

8. We recommend that section 411 be amended to provide for the 
regulation of consolidations and leasing of freight forwarders. 

9. We recommend that section 222 be amended by adding a new 
paragraph which would provide a remedy by forfeiture for failure of 
motor carriers, brokers, et cetera, to keep records in accordance with 
regulations prescribed under part II of the act or failure to file reports 
prescribed thereunder. A remedy by forfeiture is provided for viola- 
tion of various provisions of part I of the act, section 20(7) for example, 
and for various reasons a forfeiture suit would be preferable to a prose- 
eution upon the filing of an information which now is necessary in cases 
of derelictions such as those before mentioned. 

10. We recommend that the Federal statutes commonly known as 
the Transportation of Explosives Act (U. S. Code, title 18, sections 
382-386) be completely rewritten in the light of important develop- 
ments relating to this subject which have occurred in the 25 years 
since the last revision of these statutes. 

11. We recommend that this Commission be given permanent emer- 
gency powers with respect to service by motor carriers and water 
carriers such as it now has with respect to car service by rail carriers. 
We now have such power temporarily over motor carriers under the 
Second War Powers Act, which will expire March 31, 1947, or earlier. 

12. We recommend that the Interstate Commerce Act be amended 
by adding new provisions which would make common carriers by motor 
vehicle and by water and freight forwarders liable for the payment of 
damages to persons injured by them through violations of that act. 

13. We recommend that the Congress amend the Standard Time 
Act so as fully to occupy the legislative field respecting standards of 
time to be observed throughout the Nation. 

14. We recommend that the Interstate Commerce Act be amended 
so as to provide adequate regulation of two or more common carriers or 
freight forwarders, subject to the act, when they agree upon and act 
jointly through a bureau, conference, or association in establishing 
rates, fares, charges, et cetera, subject to the provisions of the act. 

15. We recommend that section 25 be amended so as to authorize 
the Commission to require any carrier subject to that section to install 
and maintain telegraph, telephone, radio, inductive or other wayside 
or train communication systems intended to promote safety of railroad 
operation, and to establish and maintain rules, regulations, and prac- 
tices with respect to operation of trains intended to promote safety of 
railroad operation. 

16. We recommend that the Interstate Commerce Act be amended 
by adding after section 20a thereof, as originally provided by S. 1253 
(79th Congress, Ist session) a new section (20b) permitting carriers by 
railroad as defined in section 20a, which are not in equity receivership 
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or in process of reorganization under section 77 of the Bankruptcy Act, 
and are not in need of financial reorganization of the character provided 
for under section 77, to make adjustments of their indebtedness, with- 
out resort to judicial reorganization under section 77. 

17. We recommend that section 20a of the Interstate Commerce 
Act be amended to make it applicable to sleeping-car companies. 











New Directory of Members to Be Published 


By this time every member should have received from the office 
of the Association a return post card containing his name and address 
as it appears on our records. In order to facilitate the preparation of 
a new Directory, these post cards should be returned promptly. Unless 
they are received by February 15th your address will be indicated in 
the Directory as it is shown on our records as of that date. 

We should like to be able to include in our new Directory the 
names of as many practitioners before the Commission as possible. 
To do this we should like to have each member appoint himself a com- 
mittee to secure one new member. In addition to this, if you know of 
anyone who has belonged to the Association in the past who is not a 
member at the present time, try to get him to become reinstated to 
membership. Your cooperation will be very much appreciated. 





LIFE’S RECORDS CLOSED 


By Epwarp H. DeGroor, JR. 
Chairman, Memorials Committee 


Albert W. Fox, Wisconsin Paper & Pulp Manufacturers Associa- 
tion, 28 East Jackson Boulevard, Chicago, Illinois, died on December 
18, 1946. 


Gordon E. Riley, Traffic Manager, Radio Corporation of America, 
Victor Division, Camden, N. J., died at Augustana Hospital, Chicago, 
Illinois, January 5, 1947. 


Alvin J. Whitman, Traffic Manager, American Agricultural Chem- 
ical Company, 50 Church Street, New York, N. Y., died on December 3, 
1946 of a heart attack. 





SET OF I. C. C. REPORTS WANTED 


Mr. John H. Todd, 1037 Woodward Building, Washington 5, D. C., 
is interested in purchasing a set of Interstate Commerce Reports. If 
you have a set which you desire to sell, kindly communicate with Mr. 
Todd. 
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NEW COMMITTEES ON INTERSTATE AND FOREIGN COMMERCE 
—80TH CONGRESS 


Senate Committee* 


Republicans 
Wallace H. White, Jr., Maine, 
Chairman, 
Charles W. Tobey, New Hampshire, 
Clyde M. Reed, Kansas, 
Owen Brewster, Maine, 
Albert W. Hawkes, New Jersey, 
E. H. Moore, Oklahoma, 
Homer E. Capehart, Indiana. 


Democrats 
Edwin C. Johnson, Colorado, 
Tom Stewart, Tennessee, 
Ernest W. McFarland, Arizona, 
Warren G. Magnuson, Washington, 
Francis J. Myers, Pennsylvania, 
Brien McMahon, Connecticut. 


House Committee 


Republicans 

Charles A. Wolverton, New Jersey, 
Chairman, 

Carl Hinshaw, California, 
Evan Howell, Illinois, 
Leonard W. Hall, New York 
Joseph P. O’Hara, Minnesota, 
Wilson D. Gillette, Pennsylvania, 
Robert Hale, Maine, 
Harris Ellsworth, Oregon, 
Marion T. Bennett, Missouri, 
James I. Dolliver, Iowa, 
Edward J. Elsaesser, New York, 
John W. Heselton, Massachusetts, 
Hugh D. Scott, Jr., Pennsylvania, 
William J. Miller, Connecticut, 
Henderson H. Carson, Ohio, 
John B. Bennett, Michigan. 





Democrats 
Clarence F. Lea, California, 
Robert Crosser, Ohio, 
Alfred L. Bulwinkle, N. C., 
Virgil Chapman, Kentucky, 
Lyle H. Boren, Oklahoma, 
Lindley Beckworth, Texas, 
J. Perey Priest, Tennessee, 
Oren Harris, Arkansas, 
George G. Sadowski, Michigan, 
Richard F. Harless, Arizona, 
John W. Murphy, Pennsylvania, 
Luther Patrick, Alabama, 
John B. Sullivan, Missouri, 
Dwight L. Rogers, Florida, 
Benjamin J. Rabin, New York. 





* Under the provisions of the Legislative Reorganization Act of 1946, the former 
Senate Committee on Interstate Commerce and the former Committee on Commerce, 
together with two other Senate Committees, have been combined to form the new 
Committee on Interstate and Foreign Commerce. 





SUB-COMMITTEE APPOINTED TO INVESTIGATE COAL AND GRAIN 
CAR SHORTAGES 


A Sub-committee of the Senate Committee on Interstate and For- 
eign Commerce was appointed on January 14th to investigate the short- 
ages of coal and grain cars. The committee consists of the following: 
Clyde M. Reed, Kansas, Chairman, Albert W. Hawkes, New Jersey, 
Homer E. Capehart, Indiana, Tom Stewart, Tennessee, and Ernest 
W. McFarland, Arizona. 

It is understood that hearings will begin in connection with this 
matter on January 28th. 





Rail Transportation 
By A. Rea Wiuuiams, Editor 


ACCOUNTING 
Classification of Operating Expenses of Short Lines 


Division 1 of the Interstate Commerce Commission has issued an 
order dated December 4, 1946, amending its Uniform System of <Ac- 
counts for Steam Railroads so as to provide a ‘‘Condensed Classifica- 
tion of Operating Expenses for Class II and Class III Steam Roads.”’ 





Uniform System of Accounts 


Division 1 of the Interstate Commerce Commission has issued an 
order, dated December 4, 1946, modifying the Uniform System of Ac- 
counts for Steam Railroads, Issue of 1943, relating to depreciation ac- 
counting for leased property, and to Account 70214A—Acquisition 
Adjustment. 





COURT PROCEEDINGS 
Swift & Company Sues Railroads 


Swift & Company, on December 30th, filed suits totalling approxi- 
mately $271,000 in Federal court against 11 railroads, seeking refunds 
for alleged overcharges on freight shipments of meat products from 
December 31, 1944 to October 31, 1946. Attorneys said the litigation 
was a continuation of previous suits filed by Swift and other packers. 
Court action was brought as of December 30th to keep within the 
statute of limitations which would prevent filing the suits after Jan- 
uary 1. 





FINANCE MATTERS 
Chicago, Rock Island & Pacific Railway Reorganization 


In F. D. 10028—Chicago, Rock Island and Pacific Railway Com- 
pany Reorganization, the hearing on the debtor’s plan of reorganization 
which was set for January 7, 1947 has been canceled by Division 4 of 
the I. C. C., to be reassigned, if a hearing is necessary, at a date to be 
later fixed. 





Georgia, Florida & Alabama Reorganization 


Examiner Ralph H. Jewell has recommended a plan of reorganiza- 
tion of the Georgia, Florida & Alabama Railroad Company whereby 
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the present capitalization of the debtor of $4,054,000 would be reduced 
to $2,275,000. Exceptions to the report were required to be filed within 
45 days from December 10. 





Rutland Railroad Reorganization 


Division 4 of the I. C. C. has approved a plan of reorganization 
for the Rutland Railroad Company, pursuant to which the capitalization 
will be reduced from $18,296,300 to $10,992,950, and fixed interest 
charges of $386,095 per annum will be eliminated. No contingent-in- 
terest charges will be created. The equities of the holders of the debtor’s 
preferred and common stock are found to have no value, and no pro- 
vision is made for their participation in the plan. 





Wheeling and Lake Erie Railway Control 


The Interstate Commerce Commission has authorized the Nickel 
Plate to assume control of the Wheeling and Lake Erie if the parties 
agree to the I. C. C. terms. The Nickel Plate had asked authority to 
acquire control through purchase of 78,145 shares of the Wheeling and 
Lake Erie common stock from the Chesapeake & Ohio at $70.00 a share. 
The Commission sustained the recommendations of Examiner Ralph R. 
Molster, and ruled that the price should be held down to $53.34 a share, 
which was what the C. & O. originally paid for the stock. 





Wisconsin Central Bond Purchase 


In the U. S. District Court for the District of Minnesota, at Min- 
neapolis, Judge Nordbye has denied the petition of the Superior and 
Duluth Division, and Terminal bondholders, and the first and refunding 
bond-holders, for an order authorizing the Trustee of the Wisconsin 
Central Railway Company to use approximately $7,000,000 surplus cash 
for the acquisition of outstanding Wisconsin Central bonds. The pe- 
tition of the Superior and Duluth bondholders for payment of interest 
on their bonds was denied, the Judge stating that there has been no 
showing of earnings to justify such payments. The Court granted the 
petition of the First General Mortgage bondholders of the Wisconsin 
Central to authorize the Trustee to pay four (4) interest coupons, ag- 
gregating approximately $1,600,000. 





St. Louis-San Francisco Railway Restored to Private Ownership 


On January 2, 1947, at the offices of the Guaranty Trust Company, 
New York City, the St. Louis-San Francisco Railway Company which 
had been in bankruptcy for 14 years was restored to private ownership. 
Frank A. Thompson, Trustee, formally handed over the property to 
M. G. Roberts, vice president and general counsel of the newly re- 
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organized company. The debts of the old company were cancelled. the 
reorganized company was handed a deed for the property and the new 
mortgages were delivered in the presence of officers of the road, represen- 
tatives of bondholders and of the reorganization managers. 

Officers of the reorganized company are as follows: Frank A. 
Thompson, Chairman of the Board; Clark Hungerford, President; M. 
G. Roberts, Vice President and General Counsel; E. G. Nahler, Gen- 
eral Solicitor; C. W. Michel, Vice President; L. O. Humphreys, Seere- 
tary and Assistant Treasurer; R. M. Culp, Treasurer and Assistant See- 
retary; and E. R. Belt, Comptroller. 





FORMAL MATTERS 
Coal Producers Seek Lower Rates on Coal 


The Property Owners’ Committee, an organization of representa- 
tives of coal producers shipping via the Pocahontas Lines, has peti- 
tioned the I. C. C. for a modification of its order in Ex Parte 162 so as 
to limit the increase in rates on bituminous coal to those proposed by 
the railroads. 





Transportation of Explosives 


In Docket No. 3666, the I. C. C. has released, as of December 19, 
1946, certain amendments to its regulations for transportation of ex- 
plosives and other dangerous articles which have been requested by in- 
terested parties. 





Meat Packers Ask Rate Reduction 


Eight leading meat packers have urged the Interstate Commerce 
Commission to cut to 15 percent the 20 percent railroad freight rate 
inerease recently placed on live stock products as a part of the general 
rate increase granted in Ex Parte 162. The packers urge the read- 
justment because the increase on live stock was limited to 15 percent. 
The 5 percent rate difference would seriously disrupt the competitive 
relationship between live animals and dressed meat, according to the 
packers’ petition. 





Railroads Reply to Meat Packers Petition 


The railroads have filed with the Interstate Commerce Commission 
their reply to the petition of various meat packing concerns and the 
American Meat Institute for modification of the Commission’s findings 
in Ex Parte 162 so as to limit the increase on products of live stock to 
15 percent. 

The railroads deny that the Commission has ever prescribed any 
fixed relationships between the rates on live stock and on the products 
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thereof, but point out that it has found it impracticable and unwise to 
do so. The railroads also point out that the Commission, having found 
a definite and critical need on the part of the carriers for increased 
revenues, in determining how that need should be met was not bound 
by the proposals submitted either by the carriers or by the shippers. 





Servicemen’s Furlough Fares 


In a petition filed with the I. C. C. on December 17, Eastern rail- 
roads alleged that the Commission has no authority to order continuance 
of Servicemen’s furlough fares. The carriers said that the wartime 
establishment of such fares was voluntary, and that the Commission 
lacks power to make it permanent. The railroads have filed new tariffs 
designed to bring servicemen’s fares up to the normal coach fare of 2.2 
cents a mile, effective December 1, but the Commission suspended the 
schedule until January 30, pending hearing. 





Redemption of Sleeping and Parlor Car Tickets 


The Interstate Commerce Commission has made public a proposed 
report by Examiner Charles W. Berry, in which it was recommended 
that the Commission find just and reasonable the rules and regulations 
prescribing the periods within which sleeping and parlor car tickets 
may be redeemed. In the interest of clarification, the Examiner rec- 
ommended revision of certain parts of the rules and regulations. 

“It should further find,’’ the proposed report added, ‘‘that the 
failure to incorporate a rule providing for the redemption of tickets for 
accomodations in Pullman cars where the space is released at origin in 
time to permit release within the time limits at intermediate stations at 
which there is a reasonable expectation of resale is unjust and unrea- 
sonable. It should further find that any arrangement or contract with 
the rail carriers that permits the latter to reserve accommodations (for 
prospective passengers) in Pullman cars without the purchase of a Pull- 
man ticket and which results in permitting any person to enjoy or re- 
ceive greater or other privileges, immunities, or preferences not ac- 
corded all passengers who purchase Pullman tickets is unjust, unrea- 
sonable, and unduly preferential and prejudicial.’’ 

The report pointed out that the Pullman Company filed a tariff 
which became effective August 1, 1946; containing rules governing the 
redemption of sleeping and parlor car tickets. The Commission, on 
July 19, 1946, on its own motion, however, instituted an investigation 
into and concerning the reasonableness and lawfulness otherwise of 
the rules contained in that tariff with a view to prescribing such rules and 
regulations as the facts and circumstances may warrant. 
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Monthly Report of Revenues and Expenses 


Division 1 of the Interstate Commerce Commission has issued an 
order, under date of September 25, 1946, requiring that, commencing 
with the month of January 1947, and monthly thereafter until further 
order, Class I steam railways, excluding switching and terminal com- 
panies, are required to file, under oath, monthly reports in duplicate, 
of revenues and expenses in accordance with the formal report attached 
to and made a part of the order. 





MISCELLANEOUS 
Bureau of Federal Supply 


The United States Treasury Department has announced that effec- 
tive January 1, 1947 the Treasury Procurement Division will be known 
as the Bureau of Federal Supply. 





English Transport Nationalization 


The House of Commons, on December 18, passed the English Trans- 
port Nationalization Bill by a vote of 362 to 204, under which the gov- 
ernment will take over, on January 1, 1948, all road, rail and inland 
waterway transport systems, including such subsidiary holdings as now 
privately-owned hotels, harbors, docks and private long-distance trucking 
companies. The industries nationalized employ about 1,500,000 persons. 
It was estimated that it will cost the government about $4,260,000,000 
to buy the properties. 





Federal Communications Commission Chairman 


President Truman has appointed Charles R. Denny as Chairman of 
the Federal Communications Commission. 





Railroad Retirement Deductions 


The rate of tax payable by both employers and employees, under 
the Carriers Taxing Act, on account of Railroad Retirement, beginning 
with January 1, 1947 is increased from 314% to 534% of so much of 
the compensation of each employee as is not in excess of $300 multiplied 
by the number of months in the calendar year with respect to which 
compensation is paid. 

Compensation earned in 1946 should be treated as having been 
paid in that year. 
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Tax on Transportation of Property 


The actual cost of hay and feed furnished to live stock in transit 
is not subject to the tax on the transportation of property, if shown as 
separate items on the freight bills rendered by the carrier. However, 
the services of feeding and watering live stock in transit are considered 
to be accessorial to the transportation of the live stock, and charges for 
such service are subject to the tax, when incurred in connection with a 
taxable transportation movement. 





Western Union Telegraph Rates Increased 10 Percent 


On December 27 the Federal Communications Commission author- 
ized an additional 10 per cent increase in Western Union telegraph 
rates, calculated to increase the Company’s annual revenues by $8,500,- 
000. The Company was authorized to file new tariffs with the FCC, ef- 
fective on one day’s notice. The increase is allowed for an indefinite 
period. It is in addition to the temporary 10 per cent increase prev- 
iously allowed, and which is now permanent. 





PERSONALS 
Federal Power Commission Chairmanship 


Nelson Lee Smith, of New Hampshire, has been elected Chairman of 
the Federal Power Commission, effective January 1, to succeed Leland 
Olds. Mr. Olds has been Chairman since 1940. He remains a member 
of the Commission. 





STATISTICS 
Revenue Freight Loadings 


Loading of revenue freight for the week ended December 21, 1946 
totaled 836,181 cars. This was an increase of 148,336 cars, or 21.6 per 
cent above the corresponding week in 1945, and an increase of 73,209 
cars or 9.6 per cent above the same week in 1944. 

Loading of revenue freight for the week of December 21 increased 
7,394 cars, or nine-tenths of one per cent above the preceding week. 

Coal loading amounted to 198,310 cars, a decrease of 6,814 cars 
below the preceding week, but an increase of 40,525 cars above the cor- 
responding week in 1945. 





1. C. C. PRACTITIONERS’ JOURNAL 





Railway Operating Revenue and Expenses—October 1946 


In Statement No. 4631(a), issued by the Bureau of Transport Eco- 
nomics and Statistics, there is contained a final advance summary of 
revenues, expenses and net railway operating income of Class I steam 
railways for the month of October 1946, as compared with the same 
month of 1945. Freight revenue increased 15.2 per cent in 1946, as 
compared with 1945. Net revenue from railway operations increased 
115.4 per cent; net railway operating income increased 62.4 per cent. 
However, net railway operating income for the first ten months of 1946 
is 45.7 per cent below that for the same period of 1945. 





Passenger Traffic Statistics 


The Bureau of Transport. Economies and Statistics of the I. C. C. 
has issued Statement No. M-250 showing passenger traffic statistics of 
Class I steam railways for the first 8 months of 1946 as compared with 
the first 8 months of 1945. The passenger revenues in the first 8 months 
of 1946 show a decrease of 25.3 per cent, and the number of revenue pas- 
sengers carried shows a decrease of 19.6 percent as compared with the 
first 8 months of 1945. 





Steam Railway Accidents 


During the first ten months of 1946 there were 80 passengers killed 
and 3,744 passengers injured in train and train service accidents. Dur- 
ing that time there were 548 employees killed and 39,931 employees in- 
jured while on duty. 





Reports of Private Car Companies 


The Bureau of Transport Economies and Statisties of the I. C. C. 
has made public Statement No. Q-900 showing a summary of quarterly 
reports of persons furnishing cars to or on behalf of railroads by car- 
riers or express companies for the second quarter of 1946. At the close 
of that quarter the respondents owned 259,398 such cars. During the 
quarter these cars made a total of 1,585,832,234 miles, with their owners 
receiving revenue amounting to $30,617,904. 





Freight Traffic—First Eleven Months of 1946 


The volume of freight traffic handled by Class I railroads in the 
first eleven months of 1946, measured in ton-miles of revenue freight, 
was approximately fifteen per cent under 1945 and about twenty per 
cent less than in the corresponding period in 1944, according to a pre- 
liminary estimate based on reports received from the railroads by the 
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Association of American Railroads. Freight traffic in the first eleven 
months of 1946 totaled approximately 540,100,000,000 ton-miles com- 
pared with 634,400,000,000 ton-miles in the same period last year. Com- 
pared with two years ago, the decrease was 139.5 billion ton-miles. 

November traffic amounted to about fifty billion ton-miles, an in- 
erease of one-half of one per cent compared with November 1945. The 
amount of traffic handled by the Class I railroads in November this 
year, however, was 53.5 per cent greater than the volume carried in 
November, 1939. 

The following table summarizes revenue ton-mile statistics for the 
first eleven months of 1946 and 1945: 


Percent 

1946 1945 change 

= Sn 433,053,425,000 534,826,560,000 d 19.0 
EE. "0s isiseneieehamninienninaion 57,000,000,000 49,781.960,000 i 14.5 
November b ........................ 50,000,000,000 49,762,306,000 i 0.5 
Total eleven months ................ 540,100,000,000 634,400,000,000 d 14.9 





a—Revised estimate; b—Preliminary estimate. 





Railroad Earnings in 1946 


In a summation of the railroad picture for 1946, AAR President 
R. V. Fletcher declared that annual operating expenses have increased 
$2,100,000,000 since 1939. He predicted another increase of $250,000,000 
next year. These increased operating expenses sent railroad earnings 
for 1946 downward to a point little better than those of depression years 
despite the greatest peacetime traffic volume on record. He said that 
the net increase in freight revenues as a result of the recent rate increase 
allowed by the I. C. C. will be some $800,000,000 for the year 1946, pro- 
viding traffic in that year will be approximately the same as in 1946. 





Railway Securities Owned by Public 


The Bureau of Transport Economies and Statistics of the Inter- 
state Commerce Commission, in its ‘‘Monthly Comment on Transpor- 
tation Statistics’? dated December 11, 1946, says: 

“‘As shown in the table below the par value of unmatured railway 
funded debt in the hands of the public (that portion not held by rail- 
ways) has declined from $11,880 million on December 31, 1930, to $8,659 
million at the close of the year 1945, a reduction of $3,221 million or 
27.13 per cent. The amount of such debt declined substantially during 
the war years, 1941-1945. Reductions in debt since 1930 were largely 
the result of the financial reorganizations of certain railroads under the 
Provisions of Section 77 of the Bankruptcy Act, and of voluntary debt 
reduction on the part of many carriers. Changes in the amount of cap- 
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tively small. 





1 Includes equipment obligations. 


Year ended Capital Unmatured 
December 31 stock funded debt? 
Millions Millions 
I icin anita diticanel alle $7,186 $11,880 
SI Lissnisadisiavabitianimdnnniians _ 7,002 11,340 
BI ee Nil tonic _ 7,021 10,609 
Fee 7,004 10,564 
SEER enee 6,961 10,354 
eee 6,921 9,834 
Saas 6,964 9,312 
i (ee 7,008 8,659 
Percent decrease : 
1945 under 1930 ............ 2.48 27.13 
1945 under 1940 ............ 0.19 18.38 


ital stock outstanding during the years mentioned have been compara. 


RAILWAY SECURITIES OUTSTANDING IN THE HANDS OF NON-RAILWAY 
OWNERS-—ALL LINE-HAUL STEAM RAILWAYS 


Total 
Millions 
$19,066 

18,342 

17,630 

17,568 

17,315 

16,755 
16,276 
15,667 


17.83 
11.13 

















Motor Transportation 
By J. Nintan Beau, Editor 


Regular Route Versus Irregular Route Operating Authority 


In Falwell v. United States, United States District Court for the 
Western District of Virginia, the statutory three-judge court by a unan- 
imous decision (December 21, 1946) dealt with the matter of regular 
route versus irregular route operations and upheld an order of the 
Commission denying Falwell, a regular route operator (MC-903), au- 
thority to acquire a portion of the rights of Draper (MC 41875). The 
finance case before the Commission was MC-F-2600. The case is of 
importance because there are pending before the Commission certain 
proceedings which involve a determination of these issues, particularly 
the Brady case, Docket MC-C-246. 

The facts in the case are that Falwell, a regular route operator, 
sought to acquire a portion of the radial irregular route rights of 
Draper. The rights sought to be acquired would form a ‘‘bridge’’ be- 
tween two segments of Falwell’s regular route operations. Falwell 
conducts regular route operations from Lynchburg, Virginia, into the 
east as far as New York, and regular route operations from Roanoke, 
Virginia, westwardly into West Virginia. 

The case was contested before the Commission and protestants 
contended : 


That the use which the vendee proposed to make of the Draper 
rights would involve converting the Draper irregular route rights 
into regular route operations. That Falwell had made no applica- 
tion, in connection with the purchase, to enlarge the combined op- 
erating authorities of Falwell and Draper as distinguished from the 
separate operating authority represented by the Falwell and Draper 
rights individually. 

That Falwell had operated the Draper rights under temporary 
authority, and during such period of operations Falwell had dem- 
onstrated the character of operations it proposed to conduct and 
that the operations as conducted were conclusive as to the imprac- 
ticability of maintaining the irregular route nature of the Draper 
authority, when operated as a ‘‘bridge’’ between portions of Fal- 
well’s regular route operations. 

That Draper should not be permitted to split a radial certifi- 
eate, when the split involved the radial base and necessarily involved 
use of the same highways to reach points retained by Draper. 

That the use which Falwell would make of the Draper rights 
bore no resemblance to the call-on-demand service for which the 
Draper irregular route rights were granted under the ‘‘grand- 
father’’ clause. 

That the change in the character of operations would, in effect, 
be an extension of operations for which additional operating au- 
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thority would be required and which could only be granted upon 
proof of public convenience and necessity. 


Division 4 approved the purchase and in so doing, pointed out that 


Falwell would not acquire the right to conduct operations greater than 
those authorized by the Draper certificate but held that Falwell was 
nevertheless entitled to the presumption that it would operate the Draper 
rights legally and for the limited purpose for which they were orig. 
inally issued. Commissioner Mahaffie dissented. 


Protestants timely filed a petition for reconsideration whereupon 
full Commission reopened the case and upon reconsideration re- 


versed Division 4 and denied Falwell the authority to purchase a seg- 
ment of the Draper rights. 


The entire Commission, in effect held: 


That the demonstrated plan and pattern of Falwell’s opera- 
tion of the Draper rights were such that there could be no pre- 
sumption of legal operations by Falwell of the Draper rights. 

That the split of the Draper rights could not be approved be- 
cause such split would destroy the nature of the operating author- 
ity originally granted to Draper. 

That the operations proposed by Falwell bore no resemblance 
to the call-on-demand, radial, irregular route service for which 
Draper was certificated. 


Falwall petitioned the District Court to set aside the order of the 
Commission on the following grounds: 


That (pro forma) the Commission acted arbitrarily and ¢a- 
priciously. 

That the order of Division 4, under Section 5 had the effect of 
vesting in Falwell a portion of the certificate formerly held by 
Draper and that the full Commission, acting on a petition for re- 
consideration, could not divest Falwell of the certificate so acquired 
and contended further that Falwell could only be divested of the 
alleged vested certificate rights in Draper, by proceedings under 
Section 212. 

That there was no statutory distinction between regular and 
irregular route rights and the Commission was without authority to 
make a distinction and to restrict the holder of an irregular route 
certificate against conducting regular route operations. 


In disposing of the issues presented the Court held: 


That the bare approval of a purchase application by a Divis- 
ion did not vest in vendee a certificate nor the right to a certificate 
which would require proceedings under Section 212 in order to 
divest Falwell of its alleged interest in the Draper certificate 
(there had been no formal transfer to Falwell of the Draper cer- 
tificate). 

That no construction or effect could be placed on or given 
to an order of a Division would foreclose the full Commission from 





Divis- 
tificate 
der to 
tificate 
er cer- 


- given 
n from 





JANUARY, 1947 361 













reconsideration, under Section 17, upon the timely filing by protest- 
ants of appropriate petitions. 

That the Commission had jurisdiction to distinguish between 
regular route operations and irregular route operations and that 
the holder of an irregular route certificate did not thereby acquire 
the right to conduct both regular route and irregular route opera- 
tions. 

That the findings of the Commission could not be challenged as 
arbitrary or capricious in the absence of the record upon which 
the Commission reached its conclusions and that the plaintiffs had 
failed to introduce the record before the Court. 


The editor has been advised that Falwell will avail itself of its 
statutory right of appeal to the Supreme Court. It is of interest to 
point out that when Falwell became fully apprised of the legal objections 
being raised against its proposed purchase of Draper, it sought through 
a separate extension application to acquire regular route authority be- 
tween Roanoke and Lynchburg, and that, after hearing, the Commission 
found that the applicant had failed to prove public convenience and 
necessity and therefore denied the application. 

Interesting Court cases bearing on the distinction between regular 
and irregular route rights are as follows: 


United States v. Maher, 307 U. S. 148; 
Garford v. United States, 64 Fed. Supp. 780. 


On the issue of enlarging operating rights and disturbing compet- 
itive situations through purchase see Consolidated Freightways-pur- 
chase-Reymers, 36 M. C. C. 623. 

The issues were carefully briefed by the parties participating in the 
Brady Case, MC-C-246. 

On failure to introduce the record before the Court see Mississippi 
Valley Barge Line v. United States, 292 U. S. 282. 

On the distinction between a preliminary order of the Commission 
authorizing a certificate and the actual issuance of a certificate see 
Gregg Cartage & Storage Co. v. United States, 316 U. S. 74, 86 L. ed. 
1283, and C. Lewis Lavine, Inc., decided by the Commission, July 23, 
1942, 3 Fed. Car. Cases, 335. 





Notice With Respect to Preparation of Motor Carrier Annual Reports 
For 1946 Circulated by I. C. C. 


Under date of December 20th, the Commission circulated to Class 
I motor carriers of property and passengers a notice intended to assist 
them in preparing annual reports for 1946, which must be filed in 
duplicate on or before March 31st. 
The notice covered items which have proved most troublesome 
> recent years but did not give instructions concerning all sched- 
e3. 
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The I. C. C. requires that money items throughout the report (ex. 
cept averages in schedules 9003 and 9007) should be shown in whole 
dollars adjusted to agree with footings. It was suggested that the bal- 
ance sheet schedule, sole proprietorship capital, partnership capital or 
surplus schedules, as appropriate, and income schedules, be prepared 
first in order that the tctals of the related schedules may be brought into 
agreement with those schedules adjusted to whole dollars. 

If possible, the report should be prepared on the typewriter. Pencil 
or green ink must not be used in preparing copies to be filed with the 
Commission. 

According to the notice, the report must reflect the carrier’s records 
for the year ended December 31, 1946, and the oath on the original copy 
must be signed by the proprietor or a partner, or an officer if the carrier 
is incorporated. 

All inquiries and schedules must be completely answered. If all 
or parts of certain schedules or inquiries do not apply to the respondent's 
operations, the words ‘‘Not Applicable’’ or ‘‘None’’ should be inserted 
in the report as the answer. 

Schedules relating to balance sheet accounts should be cross-checked 
with the balance sheet to insure that opening and closing balances in 
the schedules are in agreement with the related items in the balance 
sheet. 

In the balance sheet and in certain other schedules where provisions 
are made for an opening balance, as at the beginning of the year 1946, 
the opening balance in all cases must agree with the closing balance re- 
ported in the same schedule in the 1945 annual report. 

In order to avoid confusion over ‘‘Schedule 20,’’ relating to classi- 
fication of motor carriers of property, the Commission explained the 
purpose of this schedule, which is to determine a carrier’s classification 
based on its ‘‘principal’’ type of operation in combined intrastate and 
interstate transportation. The information reported should not be 
limited to its operations under the Interstate Commerce Act. If a 
carrier is engaged in several classes and types of service, only the one 
that produces the most revenue should be indicated opposite only one 
of the commodity classifications. However, if a carrier is engaged in 
both common and contract operations, data should be confined only to 
one section of the schedule, based upon the type of operation which 
produces the greater portion of the total revenue. 

Regarding Schedule 21—contracts in force at the close of the year 
—the Commission indicated that the contracts reported should be con- 
fined to those entered into under permits granted by it. Any omissions 
should be explained in a footnote. 

The notice also dealt specifically with reports on operating property, 
equipment owned, equipment retired, organization, franchises, permits 
and other intangible property, investments and advances, capitalization, 
depreciation, taxes and licenses, routes, wages, officer compensation, op- 
erating statistics, supply outlays, tonnage hauled, commodities and sim- 
ilar items. 
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Water Transportation 
By Joun H. Etsennart, Jr., Editor 


Supreme Court Sets Aside Order in Seatrain Case 


On January 6, 1947, in an opinion by Mr. Justice Black the Su- 
preme Court held that the Commission was without power to revoke 
Seatrain’s certificate previously issued, the time for rehearing having 
passed, and that since the certificate authorized the carriage of com- 
modities generally, including freight cars on the routes involved, the 
Commission was without authority later to restrict the carrier to prop- 
erty in freight cars on the Seatrain type of vessels and to liquid and 
bulk cargoes. This important decision is reported in detail elsewhere in 
this issue of the JouRNAL under Recent Court Decisions. 





Decisions Issued in Several Storage in Transit Cases 


By its decisions made public November 25, 1946, Division 2 found 
in Docket No. 29346, Transit on Crude Rubber in Central Territory, and 
in Docket No. 29307, Storage in Transit on Artificial Rubber (this em- 
braces Docket No. 29313, Inland Waterways Corporation Operating the 
Federal Barge Lines v. Akron and Barberton Belt Railroad Company 
et al), that the practice of respondent railroads in according in-transit 
privileges in the transportation of crude and artificial rubber when 
moving beyond the transfer point by rail and the denial of such priv- 
ilege when moving beyond the transfer point by barge, was unreason- 
able and discriminatory as between connecting carriers in violation of 
Section 3(4). The unlawful tariff provisions were ordered cancelled 
and the lawful basis of transit prescribed. 





Orders Entered in Operating Rights Cases 


The Bureau of Water Carriers and Freight Forwarders has issued 
a report in Docket No. W-944, Edwin H. Sanford, Common Carrier 
Application, granting certificate of public convenience and necessity 
to Edwin H. Sanford as a common carrier by self-propelled vessels in 
the transportation of passengers and commodities generally between 
Fall River, Massachusetts and points on Prudence Island, Rhode Is- 
land, and in the transportation of passengers on round trip excursions 
between Fall River and Riverside, Warwick Neck and Wickford, Rhode 
Island, and on fishing cruises from Fall River to various points on 
Narraganset Bay. 


Division 4 has issued amended certificate and order in Docket No. 
W-487, Frank X. Tucker Contract Carrier Application, transferring 
the rights to the Reliance Marine Transportation and Construction Cor- 
poration as a common carrier by non-self-propelled vessels with the use 
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of separate towing vessels in interstate or foreign commerce in the 
transportation of commodities generally between points in New York 
Harbor. 


In Docket No. W-794 (Sub No. 1TA) the Eagle Packet Company 
was granted a temporary authority under Section 311(a) of the Act to 
operate as a common carrier by self-propelled vessels in interstate or 
foreign commerce in the transportation of passengers and automobiles 
on excursion cruises between St. Louis, Missouri and all ports on the 
Mississippi, Illinois, Ohio, Tennessee and Cumberland Rivers, and be- 
tween Memphis, Tennessee and New Orleans, La. 


In Docket No. W-277 (Sub No. 2TA), Oliver J. Olson and Com- 
pany, as managing owner, was authorized to operate as a contract 
carrier by self-propelled vessel in interstate or foreign commerce in the 
transportation of one sloop from Coos Bay, Oregon to San Pedro, Cali- 
fornia, and one tugboat from San Pedro to Grey’s Harbor. 


Division 4 has entered an order in Docket No. W-630 (Sub No. 
1TA), denying application of A. L. Mechling Barge Line for temporary 
authority under Section 311(a) to operate as a carrier by water in the 
transportation of tarpaulins, gun cases and tractors from Granite City, 
Illinois to Knoxville, Tennessee. 


Division 4 has entered an order in Docket No. W-757 (Sub No. 
2TA), granting the American President Lines, Limited, temporary au- 
thority to operate as a common carrier by self-propelled vessels in in- 
terstate or foreign commerce in the transportation of commodities gen- 
erally from Alameda, California to New York, N. Y. 


By report and order dated December 5, 1946, Division 4 approved 
the transfer of certificate issued in Docket No. W-923 to Chester D. 
Bintliff and David C. Bintliff, doing business as the Gulf Canal Lines, 
Inc., to the Gulf Canal Lines, Ine. 





Mississippi Valley Barge Line Merger 


Division 4 has authorized the merger of the properties and the 
franchises of the Campbell Transportation Company into the Mississippi 
Valley Barge Line Company for ownership, management and operation. 





Freight Commodity Statistics—Water Carriers 


Division 1 has issued an order dated November 25, 1946, prescrib- 
ing regulations governing the matter of reporting freight commodity 
statistics by water carriers. 
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Great Lakes Towing Company Released From ODT Control 


Government control of the Great Lakes Towing Company of Cleve- 
land, which operates harbor towing tugs in all principal harbors on the 
Great Lakes, except Milwaukee, was released on December 18 by ODT, 
which took over the Company on November 29, 1945, when a strike of 
tug crews threatened a much-needed winter movement of grain ships 
in Buffalo and other harbors. Officials said that they had practically 
agreed to a 1947 wage and hour contract with the licensed tugmen and 
that they would now begin negotiations with the unlicensed men. 





Water Carriers Accounting 


Division 1 has vacated the order of December 11, 1941, prescribing 
accounting requirements for inland and coastal waterways carriers, be- 
cause such carriers are now subject to the order of the United States 
Maritime Commission of November 7, 1946 with regard to their ac- 
counts. 





Coastal Shipping Industry Status 


The National Federation of American Shipping, representing 90 
per cent of the country’s domestic and foreign shipping, has filed a 
brief with the House Committee on Interstate and Foreign Commerce, 
outlining in detail what it calls ‘‘the emergency in domestic shipping.’’ 
In the brief it is alleged that the railroads maintain a barrier against 
increased water rates by maintaining depressed rail rates wherever 
rail and water shipping are competitive. It is alleged that the water 
carriers are thus caught ‘‘in a hopeless rate squeeze.’’ The Committee 
is requested to conduct an immediate investigation, it being said that 
the Maritime Commission will be forced by statutory and budgetary lim- 
itations to cease inter-coastal and coastwise shipping operations, now 
being conducted under temporary I. C. C. authority by the end of 
February, 1947. 





Railroads Reply to American Shipping Statement 


AAR President R. V. Fletcher, on December 23, sent to Chairman 
Lea of the House Committee on Interstate and Foreign Commerce a 
letter dealing with a statement filed with that Committee by the Na- 
tional Federation of American Shipping. Judge Fletcher said, among 
other things : 

“The fact that there is outstanding an order of the Maritime Com- 
mission (UJ. S. Maritime Commission Docket No. 514, Intercoastal Rate 
Structure, April 9, 1940, continued in effect in ICC 28622) which pro- 
vides minimum rates for the intercoastal services is an indication that 
competition among the shipping lines themselves is a more potent force 
in holding water rates to the levels complained of than is any pressure 
or ‘squeeze’ of low rail rates.’’ 
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Seatrain To Discontinue Cuba Service 


Seatrain Lines, Inc., has announced that on January 1, it will sus. 
pend New Orleans-Havana service due to alleged discriminatory reg. 
ulations imposed by the Cuban Government. The regulations, which 
were issued last June, were in the form of customs stipulations, but 
Seatrain officials said they were highly discriminatory and prejudicial 
against American ships and were in reality make-work laws to benefit 
Cuban labor. 





Maritime Commission Coastwise Service Extended 


The Commission has extended until March 1, 1947 the temporary 
authority of the Maritime Commission to operate commercial shipping 
in coastwise and foreign freight. The Commission said, ‘‘There will 
continue to be a need after December 31 for the service and there is no 
carrier service capable of meeting such need.”’ 





California Terminals Cost Formula Subjected to 
Maritime Commission Hearing 


A hearing into the acceptability of a cost study and formulae pro- 
duced by Howard G. Freas, Rate Consultant, for the United States 
Maritime Commission in its Investigation of the Terminal Rate Struc- 
ture of California Ports in Docket 640, was begun December 5th at 
San Francisco and adjourned December 7th at Los Angeles. 

The issue in this continued hearing, beyond the mere consideration 
of the cost study prepared by the expert, who is a staff member of the 
California Public Utilities Commission, is the scientific determination of 
rates for the various terminals of the California coast, both private and 
public, and including carloading, wharfage or. tolls, demurrage, dock- 
age, and accessorial services. 

The first day of the hearing at San Francisco was devoted to the 
exposition by Mr. Freas of details of his cost study. In Los Angeles, 
the same witness exposed himself to the cross-examination of interven- 
ors in the proceeding, including spokesmen for the Los Angeles Cham- 
ber of Commerce, Los Angeles Traffic Managers Conference, California 
Fruit Growers Exchange, Chilean Nitrate Corporation, Pacific Coast 
Cement Institute, the Maritime Commission, and others. 

Questions were pointed at the basic differences of the various ter- 
minals studied. San Francisco is owned and operated by the State; 
Los Angeles is municipally owned and operated; Encinal, Parr Rich- 
mond, and Howard Terminals are privately owned and operated. The 
formula assumed a uniform seven per cent return at all of the terminals, 
based upon prior utility cases. Questions by the Maritime Commission’s 
attorney were aimed at the proposal of a seven per cent return on values 
of properties owned by the State, which Mr. Freas had stated to be 
necessary as a protection for competitive terminals. To reward effi- 
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ciency, the expert recommended that the seven per cent figure should 
not be treated as a maximum return. 

Intervenors for the Pacific Coast Cement Institute and the Los 
Angeles Traffic Managers Conference urged adoption of Mr. Freas’ rec- 
ommendation that wharfinger charges be incorporated in steamer rates 
when assessed against cargoes in the future. 

It is notable that an exhibit was presented which showed that none 
of the ten California terminals studied and to which the formula was 
applied broke even in respect to wharfinger operations in 1939-40, the 
year studied for purposes of the report. In each case revenues from 
non-wharfinger activities were claimed to be responsible for keeping 
the respondent terminals out of the red in that year. 

The hearing was concluded December 8th, and February Ist was 
set as the last day for filing of briefs. 













Recent Court Decisions 


By Warren H. WAGNER 


Commission may not set aside a certificate of public convenience and necessity 
granted under Part Ill of the Act after it has become effective. 


United States et al v. Seatrain Lines, Inc. 


On January 6, 1947, in No. 61, October Term, 1946, the Supreme 
Court affirmed the decision of the District Court (64 F. Supp. 156) hold- 
ing that the Commission had no authority to set aside a certificate of 
public convenience and necessity granted to Seatrain by Division 4, 
long after the certificate had issued and become effective, as the statute 
(Part III) had specifically withheld this authority from the Commission. 
In this connection a statement made by Commissioner Eastman at the 
time Congress was considering the Transportation Act of 1940 was given 
much weight. 

Quoting from the decision : 


Seatrairf is and long has been a common carrier of goods by 
water. Its harbor facilities and vessels have been constructed to 
enable it to perform a distinctive type of water carriage. Loaded 
railroad cars can be hoisted and transported in its vessels, thereby 
eliminating such things as trouble, time and breakage, said to be 
incident to loading and unloading goods from railroad cars. See 
United States v. Pennsylvania R. R., 323 U. S. 612. Seatrain ves- 
sels also have tank space for carriage of liquid cargoes in bulk. 

Part III of the Interstate Commerce Act, 54 Stat. 929, 49 
U.S. C. § 901, et seq., subjected water carriers to the jurisdiction 
of the Interstate Commerce Commission. Section 309(a) of that 
Act required them to obtain certificates of public convenience and 
necessity from the Commission. The same section contains a pro- 
viso commonly referred to as the grandfather clause. It provides 
that any water carrier, with an exception not here material, which 
was in bona fide operation as a common carrier by water on January 
1, 1940, shall be entitled to a certificate to continue operations over 
the route or routes which it had been serving previous to that date 
without determination by the Commission of the question of public 
convenience and necessity. 

May 28, 1941, Seatrain filed two applications with the Commis 
sion to obtain certificates for two different routes, one of which it 
had operated since 1932, and another which it had begun to operate 
in 1940 shortly after passage of the water carrier provisions. Sea- 
train’s application described its operation on each route as that of 8 
‘‘ecommon carrier by water of commodities generally.’’ After due 
notice had been given to all interested parties, Division 4 of the Com- 
mission conducted investigations, satisfied itself as to the right 
of Seatrain to be granted both applications under the provisions of 
the Act, made appropriate findings, and concluded that Seatrain was 
entitled to engage in transportation on both the routes as ‘‘a com- 
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mon carrier by water of commodities generally.’’ A single certifi- 
eate to carry ‘‘commodities generally between the ports of New 
York, New Orleans, and Texas City, by way of the Atlantic Ocean 
and the Gulf of Mexico’’ was acccordingly issued to Seatrain. By 
its terms it became effective August 10, 1942, subject ‘‘to such 
terms, conditions, and limitations as are now or may hereafter be, 
attached to the exercise of such authority by the Commission.”’ 

A year and a half later. January 27, 1944, the Commission, on 
its own motion, ordered that the proceedings be reopened for the 
purpose of determining whether the 1942 certificate should not be 
modified so as to deprive Seatrain of the right to carry commodities 
generally. Seatrain appeared and moved to vacate and rescind the 
Commission’s order to reopen the proceedings on the ground that 
the Commission was without statutory authority to make the alter- 
ation proposed. Seatrain’s motion was rejected. At the subse- 
quent hearing on the proposed modification, Seatrain declined to 
offer evidence, resting its case entirely on the Commission’s lack of 
authority to reconsider and alter the original certificate. After ar- 
gument, the Commission entered an order canceling the former cer- 
tificate and directing that a different one be issued. 260 I. C. C. 
430. The proposed new certificate in effect deprived Seatrain of 
the right to carry goods generally between the ports it served, and 
limited it to operations only ‘‘as a common carrier by the ‘Seatrain’ 
type of vessel, in interstate or foreign commerce, in the transpor- 
tation of liquid cargoes and bulks; of empty railroad cars; and of 
property loaded in freight cars received from and delivered to rail 
earriers and transported without transfer from freight cars between 
the ports of New York, N. Y., New Orleans, Louisiana, and Texas 
City, Texas.”’ 

Seatrain then brought this action before a three-judge District 
Court under 28 U. S. C. §§ 41 (28), 47, to set aside the Commis- 
sion’s order. The District Court set aside the order on the ground 
that the Commission had exceeded its statutory authority in re- 
opening the proceeding and altering the certificate. The District 
Court further held that even if the Commission would have had 
power under different circumstances to alter a certificate, it should 
not have done so in this case where, as the Court found from evi- 
dence before it but which had not been before the Commission, 
Seatrain had expended large sums of money in reliance upon the 
complete validity of its certificate, 64 F. Supp. 156. We need not 
consider the Commission’s objection to the District Court’s ad- 
mission of evidence not heard by the Commission since we agree 
with the District Court that the Commission was without authority 
to cancel this certificate. 

In altering Seatrain’s certificate, the Commission held that a 
certificate authorizing the carriage of ‘‘commodities generally”’ 
does not embrace the right to carry loaded or unloaded railroad 
cars; that consequently the original certificate granted Seatrain ac- 
tually deprived it of any future right to carry railroad cars—its 
chief business; that issuance of the original certificate to carry 
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commodities generally was consequently an inadvertent error patent 
on the face of the record which the Commission has the right and 
power to change at any time the matter comes to its attention. But 
Seatrain argues that, far from restoring the right to which it was 
entitled under the original proceedings, the new order actually 
results in a drastic limitation on the nature of the equipment and 
service Seatrain is privileged to employ in loading and carrying 
freight, and could bar delivery or receipt of freight to or from any 
consignees except railroads. 

We need not determine the Commission’s statutory power to 
correct clerical mistakes, since we are persuaded from Seatrain’s 
applications for its certificates, from the information supplied to 
the Commission indicating that Seatrain had long transported goods 
of all kinds loaded in freight cars to consignees other than rail- 
roads, from the findings of the Commission, and from the course of 
the earlier decisions of the Commission regarding Seatrain, that 
the issuance of the original certificate was not an ‘‘inadvertent”’ 
error which the Commission’s subsequent action was intended to 
correct. For all these indicate that prior to and at the time of the 
issuance of the Seatrain certificate it was the understanding of Sea- 
train and the Commission that its transportation of ‘‘commodities 
generally’’ included carriage of freight cars and that carriage of 
freight cars would not exclude carriage of commodities generally. 
Moreover, the Seatrain application was not reopened for consid- 
eration by the Commission until its decision in Foss Launch & Tug 
Co., 260 I. C. C. 103, decided December 18, 1943. There the Con- 
mission pointedly ruled for the first time that a certificate to carry 
‘commodities generally’’ did not authorize water carriage of loaded 
or unloaded freight cars—so-called ‘‘ear-ferry service.’’ Thus it 
seems apparent that the Seatrain proceedings were reopened not 
to correct a mere clerical error, but to execute the new policy an- 
nounced in the Foss case. This conclusion is supported by the fact 
that in prior proceedings involving Seatrain, the Commission had 
rejected the contention that Seatrain’s vessels could be classed as 
‘‘ear ferries,’’ and had concluded that they were ocean going water 
carriers. 

Since the proceedings apparently were not reopened to correct 
a mere clerical error but were more likely an effort to revoke or 
modify substantialiy Seatrain’s original certificate under the new 
policy announced in the Foss case, the question remains whether the 
Act authorizes such alterations. The water carrier provisions are 
part of the general pattern of the Interstate Commerce Act which 
grants the Commission power to regulate railroads and motor car- 
riers as well as water carriers. The Commission is authorized to 
issue certificates to all three types of carriers. But it is specifically 
empowered to revoke only the certificates of motor carriers. Section 
212(a), Part II, Interstate Commerce Act, 49 Stat. 555, 49 U.S. ©. 
§ 312(a). In fact, when the water carrier provisions were pending 
in Congress, the Commission’s spokesman, Commissioner Eastman, 
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seems specifically to have requested the Congress to include no 
power to revoke a certificate. The Commissioner explained that 
while the power to revoke motor carriers’ certificates was essential 
as an effective means of enforcement of the motor carrier section, 
it was not necessary to use such sanctions in the regulation of 
water carriers. It is contended nonetheless that the Commission 
has greater power to revoke water carrier certificates, where Con- 
gress granted no specific authority at all, than to cancel and revoke 
motor carrier certificates where specific but limited authority was 
granted. But in ruling upon its power to revoke motor carrier 
certificates, the Commission itself has held that unless it can find a 
reason to revoke a motor carrier’s certificate, which reason is specif- 
ically set out in § 212(a), it cannot revoke such a certificate under 
its general statutory power to alter orders previously made. Smith 
Bros. Revocation of Order, 33 M. C. C. 465. 

It is argued, however, that this proceeding does not effect a 
partial revocation of Seatrain’s certificate, but is merely an exer- 
cise of the Commission’s statutory power under § 309(d) to fix 
‘terms, conditions and limitations’’ for water carrier certificate 
holders. Whether the Commission could, under this authority, have 
imposed a restriction in an original certificate as to the type of 
service a water carrier could utilize to serve its shippers best is by 
no means free from doubt. Yet the alleged authority to alter a cer- 
tificate after it has been finally granted so as to limit the type of 
service is certainly no greater than the Commission’s authority to 
limit the type of service when issuing the original certificate. It is 
of some significance that § 208 which prescribes the authority of 
the Commission in granting certificates to motor carriers authorizes 
the Commission to ‘‘specify the service to be rendered’’ by those 
carriers. But § 309 which empowers the Commission to grant cer- 
tificates to water carriers does not authorize the Commission to 
specify ‘‘the service to be rendered.’’ Furthermore, § 309(d) re- 
lating to water carrier certificates specifically provides ‘‘That no 
terms, conditions, or limitations shall restrict the right of the 
carrier to add to its equipment, facilities, or service within the 
scope of such certificate, as the development of the business and 
the demands of the public shall require ...’’ The language of 
this section would seem to preclude the Commission from attaching 
terms and conditions to a certificate which would deprive the public 
of the best type of service which could be rendered between ports 
by a water carrier. In view of this difference between the statutory 
authority of the Commission to prescribe the service of water car- 
riers and of motor carriers, our decisions relating to the Commission’s 
power as to motor carriers in this respect are not controlling as to 
the Commission’s power to regulate the details of the service of 
water carriers. We can find no authority for alteration of Sea- 
train’s certificate from the Commission’s power to fix ‘‘terms and 
conditions. ’’ 
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Nor do we think that the Commission’s ruling was justified by 
the language of § 315(¢c) which authorizes it to ‘“‘suspend, modify, 
or set aside its orders under this part under such notice and in 
such manner as it shall deem proper.’’ That the word ‘‘order,” 
as here used, was intended to describe something different from 
the word ‘‘certificate’’ used in other places, is clearly shown by the 
way both these words are used in the Act. Section 309 describes the 
certificate, the method of obtaining it, and its scope and effect, but it 
nowhere refers to the word ‘‘order.’’ Section 315 of the Act, hay- 
ing specific reference to orders, and which in subsection (c), here 
relied on, authorizes suspension, alteration, or modification of or- 
ders, nowhere mentions the word ‘‘certificate.’’ It is clear that the 
‘‘orders’’ referred to in 315(c) are formal commands of the Board 
relating to its procedure and the rates, fares, practices, and like 
things coming within its authority. But as the Commission has 
said, as to motor carrier certificates, while the procedural ‘‘orders”’ 
antecedent to a water carrier certificate can be modified from time 
to time, the certificate marks the end of that proceeding. The cer- 
tificate, when finally granted, and the time fixed for rehearing it 
has passed, is not subject to revocation in whole or in part except 
as specifically authorized by Congress. Consequently, the Commis- 
sion was without authority to revoke Seatrain’s certificate. That 
certificate, properly interpreted, authorized it to carry commodities 
generally, including freight cars on the routes for which the certif- 
cate originally issued. The judgment of the District Court is af- 
firmed. 





Taxicabs transporting passengers between, to and from passenger stations are not 
engaged in interstate commerce. 


United States v. Yellow Cab Company. 


On November 6, 1946, the United States District Court of Illinois 
dismissed an antitrust prosecution instituted against the Chicago taxi- 
cab companies. The court held that taxicab companies which in the 
course of their operations transport interstate railroad passengers be- 
tween, to, and from railroad stations are not engaged in interstate com- 
merce. 

The Court relied upon Pennsylvania R. R. Co. v. Knight, 192 U. 8. 
21. The Court stated that the carriage of a railroad passenger by any 
particular taxicab is casual and incidental, and the number of trips in 
which railroad passengers are carried is only a small part of the total 
number of taxicab trips in the city. The Court also pointed out that 
there is no corporate, contractual, or other relationship in the nature of 
integration between the railroads and the taxicab companies. The Court 
said that: 


‘*The mere rendering of local services to an interstate rail- 
road passenger cannot transform an intrastate business into an In- 
terstate enterprise. To so hold would obviously result in obliterat- 


ing the historical and sound distinction between the two types of 


commerce.”’ 


















Meetings of Regional Chapters 


District No. 1 Chapter 
Howard M. Waybright, President, 250 Stuart Street, Boston. Mass- 
achusetts. 


Baltimore Chapter 
Arthur M. Bastress, Chairman, G.F.A., Maryland & Pennsylvania 
Railroad Company, 135 West North Avenue, Baltimore, Maryland. 
Meets: At the call of the Chairman. 
Members of the National Association are cordially invited to attend 
any of the regular dinners or meetings of the Baltimore Chapter. 


Chicago Chapter 
J. L. Sheppard, Chairman, Assistant Vice-President, Illinois Cen- 
tral System, 1385 East 11th Place, Chicago 5, Illinois. 
Meets: 12.15 P. M. First Friday of each month at the Traffic Club 
Rooms of the Palmer House, Chicago. 


District of Columbia Chapter 

Edward F. Lacey, Chairman, Munsey Bldg., Washington 4, D. C. 

Meets at the call of the Chairman. 

Out-of-town members are invited to attend the luncheons of the 
D.C. Chapter when in Washington. However, notice of such intention 
must be transmitted to the Executive Secretary by 10.30 of the day of 
the luncheon so that reservation can be made. 


Michigan Chapter 


Edmund M. Brady, Chairman, 2280 Penobscot Building, Detroit, 
Michigan. 


Kansas City, Missouri, Chapter 
Walter R. Scott, President, Executive Vice President, Kansas City 
Board of Trade, 1419 Board of Trade Building, Kansas City, Missouri. 
Meets: Board of Directors Room, Kansas City Chamber of Com- 
merce. The meetings are to be held in the evening and are monthly. 


Metropolitan New York Chapter 
A. C. Welsh, Chairman, 26 Court St., Brooklyn, N. Y. 
Meets: (The date and place of meetings announced by notice). 

N. B.: Members within each of the several districts may at their own expense with 
the approval ot the vice-president of the district, organize and maintain district and 
local chapters which may send delegates to annual or other meetings of the Associa- 
tion. Such chapters must conform to the constitution and by-laws of the Association, 
provided, however, that membership in the Association of Interstate Commerce 
Commission Practitioners shall be deemed a condition precedent to membership in 
any chapter. (Constitution—section 5, Article IV.) 

(Sample charter, i.e., that of the District of Columbia Chapter, will be found on 
pages 120-122 of December, 1939, JouRNAL.) 
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Minneapolis Chapter 


Ninth District Chapter 


S. M. Low, Western Traffic Manager, The Koppers Co., 1000 North 
Hamline Ave., St. Paul 4, Minn. 

Meets: 6:00 P. M. Second Tuesday of each month, Y. M. C. A, 
Minneapolis, Minn. 


Philadelphia Chapter 
G. Lloyd Wilson, Chairman, 203 Logan Hall, University ot renn- 
sylvania, Philadelphia, Pennsylvania. 
Pittsburgh Chapter 


F. M. Garland, Chairman, G. T. M., Pressed Steel Car Co., 2500 
noppers Bldg., Pittsburgh, Pennsylvania. 


Meets: 7.30 P. M. Last Mondav of each month. Traffie Club of 
Pittsburgh. Hotel William Penn. 


San Francisco Chapter 


Marvin Handler, Chairman, 465 California Street, San Francisco, 
California. 
Mects: Commercial Club. San Francisco, California—quarterly. 
Southern California Chapter 


L. H. Stewart, Chairman. 354 South Spring St., Los Angeles, 
California. 





CHAPTER NEWS 
March Meeting of District No. 1 Chapter 


The next meeting of the District No. 1 Chapter will be held some- 
time in March, the date and place to be announced later. 





Baltimore Chapter Reviews Its Activities 


The Baltimore Chapter held its December meeting in the Asso- 
ciation of Commerce Building, Monday, December 30, 1946. The meet- 
ing was devoted to a review of the Chapter’s activities since its in- 
ception and to the formation of a program and plans for the coming 
year. This was followed by a general discussion of current topics. 

Mr. Wilbur LaRoe, Jr., attorney-at-law, Washington, D. C., will be 
the guest speaker at the Chapter meeting to be held on January 27th. 
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Members of Chicago Chapter Hear Robert N. Burchmore Speak On 
Water Carriers and Inter-Carrier Competition 


On January 3rd the regular monthly luncheon of the Chicago 
Chapter was held in the Traffic Club Rooms, Palmer House. The guest 
speaker was Robert N. Burchmore, attorney-at-law. Mr. Burchmore’s 
speech on Water Carriers and Inter-Carrier Competition is printed else- 
where in this issue of the JoURNAL. 





W. Paul Tarter Addresses Members at January Meeting of 
Kansas City Chapter 


The regular meeting of the Kansas City Chapter was held in the 
Board Room of the Chamber of Commerce at seven o’clock, January 8th. 
Mr. W. Paul Tarter, Traffic Department, William Volker & Company, 
delivered a paper entitled ‘‘Unreasonable Rates—Relative and Per Se.’’ 





Michigan Chapter January Dinner Meeting—J. Carter Fort, Speaker 


On Thursday, January 16th, members of the Michigan Chapter were 
privileged to listen to J. Carter Fort, Vice-President and General Coun- 
sel of the Association of American Railroads speak on Regulated Trans- 
portation and the Anti-Trust Laws. 





Metropolitan New York Chapter Holds January Meeting 


Wilbur LaRoe, Jr., attorney-at-law of Washington, D. C., was the 
guest speaker at the meeting of the Metropolitan New York Chapter 
on January 15th. His speech appears elsewhere in this issue. 





January Meeting of Ninth District Chapter 


Mr. Walter M. Baker, Manager, Transport Clearings of the Twin 
Cities, spoke at the dinner meeting of the Ninth District Chapter at the 
Y.M. C. A. on Tuesday, January 14th. Mr. Baker’s topic was ‘‘Func- . 
tions of the Clearing House.’’ 








Charles A. Ashcraft, (B) Vice-President 
in Charge of Traffic, The Reinhardt 


Transfer Co., 1410 Tenth St., Ports- 
mouth, Ohio. 
William R. Bayliss, (B) T. M., Ameri- 


can Traffic Institute, Inc. Rm. 1100, 
407 S. Dearborn St., Chicago 5, IIl. 
Fate J. Beal, (A) 204 Arcade Building, 

Lenoir, N 

Alex E. Berendt, (B) Director of Re- 
search, College of Advanced Traffic. 
14 East Jackson Blvd., Chicago 4, III. 

Paul J. Bond (B) G. T. M., The Pure 
Oil Company, 35 East Wacker Drive, 
Chicago 1, Ill. 

William J. Brennan, Jr., (A) National 
Newark Building, Newark 2, N. J. 

A. Raymond Brobst, (B) Division T. M., 
Armstrong Cork Co., Liberty & Mary 
Streets, Lancaster, Pa. 

Edward T. Cole, (B) Pittsburgh Plate 
Glass Co., Columbia Chemical Divis- 
ion, 5th Ave. at Bellefield Ave., Pitts- 
burgh 13, Pa. 

John B. Creen, (B) Director of Trans- 
portation, Granite City Steel Co., 20th 
& Madison Ave., Granite City, ill. 

Ralph E. Gawen, (B) The Alton Rail- 
road, Main Street, Venice, IIl. 

Harry Gillig, Jr., (A) 108% West Doug- 
las St., Wichita 2, Kansas. 

Julius Irving Ginsberg, (A) 814 Majestic 
Building, Denver 2, Colorado. 

Joseph H. Goldenhersh, (A) 902 Spivey 
Building, East St. Louis, III. 

M. T. Gruener, (A) 180 West Washing- 
ton Street, Chicago 2, IIlinois. 

Benjamin M. Heider, (B) Rock Island 
Motor Transit Company, 1210 Wy- 
oming Street, Kansas City 7, Missouri. 

R. B. Humphrey, (B) National Carload- 
ing Corporation, 1600 North Broad- 
way, St. Louis 6, Missouri. 

James M. Kelly, (A) 409 Griswold Street, 
Detroit 26, Illinois. 


List of New Members* 


Charles O. Lloyd, (B) Pittsburgh Plate 
Glass Company, 2305 Grant Building, 
Pittsburgh 19, Pa. 

John J. McNeil, (B) U. S. Customs Serv. 
g e S. Customs House, New York 4 


M. D. Malmend, (B) T. M., Hudson 
Pulp & Paper Corp., 220 E. 42nd St, 
(Rm. 2312), New York 17, N. Y. 

Linus C. Molz, (B) T. M., Henry Heide, 
“~ Hudson Street, New York |3, 


Gilbert Nurick, (A) 9th Floor, State 
Street Bldg., Harrisburg, Pa. 

Leo S. Olsen, (B) Jones & Laughlin Steel 
Corp., S. E. Corner Third Ave. and 
Ross St., Pittsburgh 30, Pa. 

Lawrence Petersen, (B) A.G.T.M., East- 
ern Gas & Fuel Associates, 330 Kop- 
pers Bldg., Pittsburgh, Pa. 

Edward J. Reilly, (A) 608 Columbia 
Bldg., Spokane 8, Washington. 

Leo C. Rizzer, (B) Office Mgr., Motor 
Transport Revision Bureau, 407 S. 
Dearborn St., Chicago 5, Ill. 

Arthur C. Roy, (B) T. M., Koppers 
Coal Division, Eastern Gas and Fuel 
Associates, 330 Koppers Bldg., Pitts- 
burgh 19, Pa. 

Frank J. Ryan, (B) District Repr., De- 
troit, Toledo & Ironton Railroad Co. 
603 Wabash Bldg., Pittsburgh 22, Pa. 

Thomas D. Stauffer, (A) Shawmut Build- 
ing, Kittanning 1070, Pa. 

Howard M. Sullivan, (B) +. M., Arcady 
Farms Milling Co., 223 W. Jackson 
Blvd., Chicago 6, Illinois. 

Earl J. Thomas, (B) Earl J. Thomas & 
Associates, 72 South Fourth Street, 
Columbus 15, Ohio. 

Charles M. Thompson, (B) T. M., Texas 
Traffic Bureau, Inc., Transportation 
Bldg., (New), 4602 South Main Street, 
Houston 4, Texas. 

Thurston H. Walker, (B) T. M., R. G. 
LeTourneau, Inc., Longview, Texas. 
James A. Weyer, (A) 502 Auditorium 

Bldg., Cleveland 14, Ohio. 


* Elected to membership during January, 1947. 
REINSTATED TO MEMBERSHIP 


L. H. Ristow, Chairman, (B) National 
Ass’n., 608 South Dear- 


Chicago 5, Illinois. 


Bus Traffic 
born Street, 


Floyd F. Shields, (A) Suite 1303, Title 
and Trust Bldg., Chicago 2, Illinois. 











